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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer author- 
ized by law to act in his stead (the Under Secretary, the Assistant 
Secretary, or an officer appointed under the act of April 4, 1940 (5 U.S. 
C. 1940 ed. 516a-e.) ), only after notice and hearing or opportunity for 
hearing have been given. These decisions do not include rules and 
regulations of general applicability which are required to be published 
in the Federal Register or (for reasons of law and policy) decisions 
issued under statutes which expressly authorize, but do not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Adjustment 
Act (1933), as amended and as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), the Commodity Exchange Act (7 U.S.C. 1940 ed. 1 et seq), 
the Federal Seed Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain 
Standards Act (7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stock- 
yards Act, 1921 (7 U. S. C. 1940 ed. 181 et seq.), and the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.). 
These statutes are now administered by Agricultural Marketing Ad- 
ministration created by Executive Order No. 9069, February 23, 1942 
(7 F. R. 1409). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions” and may be cited by the 
designation “A. D.”, together with the appropriate number, which 
appears at the beginning of each decision. Copies of monthly issues 
beginning with January of 1942 and annual bound volumes of the 
decisions will be available through the Superintendent of Documents, 
Washington, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


In re CAHILL-BATTAGLiA, INC., and WILLIAM P. PANN, doing business as ANGELES 
BROKERAGE CoMPANY, Petitioners. Docket No. D-53-2. Preliminary State- 
ment, Conclusions, and Order. 


PRELIMINARY STATEMENT 


This is a proceeding under the Agricultural Adjustment Act (1933), 
as amended and as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seg.). It is simi- 
lar to, and in some particulars identical with, Docket. No. D-53-1, in- 
volving the petition of Mutual Orange Distributors and others, in 
which a deciston was rendered on March 7, 1942. That decision is 
published in volume 1, number 3, beginning at page 207, of the de- 
cisions of the Secretary of Agriculture under the regulatory laws ad- 
ministered by the Department of Agriculture (A. D. 68). Reference 
is made to it for a statement of all the provisions of the statute and the 
California and Arizona lemon marketing order with which this case is 
concerned. Other references to it are made below. 

Petitioners herein had notice of the promulgation hearing which 
preceded the order, but took no active part in it. On June 9, 1941, 
acting under section 8c (15) (A) of the act, they filed with the Secre- 
tary a petition attacking the economic and legal validity of the order 
and seeking relief from the regulation provided thereby. 

They describe their operations as follows: Cahill-Battaglia, Incor- 
porated, a California corporation, buys loose lemons from other han- 
dlers, packs them, and ships them under the brand name of “The 
Silver Lemon House.” It has storage capacity for about 2,000 boxes 
of lemons. It buys and ships according to its hourly and daily require- 
ments, depending upon orders received, and does not anticipate its 
weekly or bi-monthly requirements. Some lemons sold by it leave 
California by truck, some by rail. Its interstate shipments by rail 
average about one and a half cars a day, all of which are sold through 
William P. Pann, as broker. Pann is an individual who does business 
in the name of Angeles Brokerage Company. He is licensed as a 
broker under the Perishable Agricultural Commodities Act, 1930 (7 
U.S. C. 1940 ed. 499a-499r). He sells carloads only, all in interstate 
commerce, and derives his compensation from brokerage fees. The 
address of both Cahill-Battaglia and Pann is 580 South Alameda 
Street, Los Angeles, California. 
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The petitioners claim that the order is void in that, in their view: 
(1) it is arbitrary, unreasonable, and inequitable, and will result in 
unjust discrimination against them; (2) it abridges and curtails 
their right to contract with respect to their property; (3) certain 
of its provisions constitute an unlawful and unconstitutional delega- 
tion of power; and (4) it is not in accordance with the requirements 
of the act because it fails to treat all handlers alike, an improper 
base period was used, the agreement preceding it was not legally an- 
nounced, and the vote of approval of growers and handlers was not 
properly conducted. They alleged that they were not parties to the 
marketing agreement, and that the order has eliminated them from 
business because they cannot qualify for a prorate allotment and must 
depend upon getting lemons from their competitors. They.say that, 
even if they could get an allotment, it would not be large enough to 
meet their needs, as they do not keep lemons available for shipment, 
but buy them after receiving orders for them. 

In accordance with applicable regulations, a hearing was held on the 
petition at Los Angeles, California, beginning on June 19, 1941, and 
ending on June 25, 1941. At this hearing, the petitioners offered 
evidence, icluding that presented in Docket No. D-53-1, in support 
of their attack upon the soundness of the regulation provided by the 
order and of the findings of the Secretary upon which the regulation 
is based. Such evidence was excluded for the purpose for which 
offered, but was admitted by the presiding officer for the purpose 
of showing discrimination against the petitioners in the operation 
of the order. The petitioners also presented other evidence in support 
of their claim that the order is unfairly and unlawfully discriminatory 
as to them. 

After the hearing, a brief was filed on behalf of the petitioners. 

On February 12, 1942, the presiding officer’s report, containing 
preliminary statement, suggested findings of fact, conclusion, and rec- 
ommended ruling of the Secretary, was served on the petitioners and 
the Department. The recommended ruling was adverse to the peti- 
tioners, who, on March 3, 1942, filed exceptions to the report and 
suggested amendments to the presiding officer’s findings. Before is- 
suing the order herein the exceptions and brief filed thereon have 
been given consideration. 

CONCLUSIONS 


For the reasons stated in the decision in the Mutual Orange Dis- 
tributors case, Docket No, D-53-1, the soundness of the regulation 
and of the Secretary’s related findings are matters which cannot be 
attacked in this proceeding through the introduction of additional 
evidence which was not available to the Secretary at the time of issuing 
the order. This conclusion does not, of course, involve the question, 
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considered later, of whether the findings are supported by the evidence 
in the promulgation hearing record. 

In support of their claim that the order is discriminatory as to 
handlers in their position, the petitioners presented evidence tending 
to show that, as they operate on an hour to hour and a day to day 
basis and have inadequate facilities, the order precludes them from 
procuring a prorate base and allotments thereunder sufficient to fill 
their orders for interstate shipment, and will ruin their business 
unless they are exempted from its provisions. They could have ob- 
tained a prorate base and allotment thereunder, at any biweekly 
period, on the lemons they controlled, but they did not apply therefor. 
It must be concluded that these petitioners, just as those in the 
Mutual Orange Distributors case, have not established their allega- 
tions of discrimination nor qualified themselves to complain, in a 
proceeding such as this, of the prorate bases and allotments that 
could have been assigned to them. 

The petitioners contend that the order does not and was not in- 
tended to apply to handlers conducting their business in the manner 
in which they conduct their business; that is, that it does not apply 
to handlers buying loose lemons from other handlers, and then pack- 
ing and shipping them in interstate commerce; that the order is only 
intended to apply to so-called “first handlers,” that is, handlers who 
buy lemons directly from producers and then pack them, for the reason 
that all of the terms of the order for obtaining a prorate base and for 
allotments thereunder are upon a packed box basis; that, for this 
reason, they are not handlers within the meaning of the order, and 
should be exempted therefrom. 

While it is true that the petitioners do not receive lemons from 
producers, yet when they receive them from other handlers, pack them, 
and ship them in interstate commerce, they certainly at that point 
become “a handler” within the meaning of the order, and, consequently, 
are subject to regulation thereunder. 

The petitioners have urged the invalidity of the order upon con- 
stitutional as well as statutory grounds. It is established that an 
administrative officer should not hold a statute enacted by the Con- 
gress to be unconstitutional, unless and until a court of competent 
jurisdiction has so ruled. By parity of reasoning, the Secretary 
should not hold a regulation prescribed by him in his quasi-legisla- 
tive capacity under a statute enacted by the Congréss to be unconsti- 
tutional, except under like circumstances. 

The petitioners’ claims regarding the base period, announcement 
of the marketing agreement, and approval by growers and handlers, 
are not well taken. Assuming, without deciding, that the petitioners 
ure in a position to raise these questions, the records show ample sup- 
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port, either directly or by reasonable inference, for all findings of the 
Secretary embodied in the order, and the findings show compliance 
with the requirements of the act. 

The contention made by the petitioners that they were not parties to, 
and are not bound by, the marketing agreement referred to in the 
petition is well taken. They were not parties to it, and it was not 
contended that they are bound by it, but they are bound by the order 
issued by the Secretary in accordance with the act. 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance with law, and that 
the relief requested by the petitioners should be denied. 

Because, as appears from the foregoing, a large part of the peti- 
tioners’ case falls outside the proper bounds of a proceeding of this 
kind, and because, as indicated above, the record in this proceeding 
does not warrant any legally significant findings with respect to the 
remainder of the petitioners’ case, no formal findings of fact of the 
usual sort have here been made. 


ORDER 


In view of the foregoing conclusions, the relief requested by the 
petitioners is denied and the petition is dismissed. 

This document, including preliminary statement, conclusions, and 
order, shall be served on the parties by registered mail or in person. 

Done at Washington, D. C., this 22nd day of June 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Tuomas J. Fravin 

Assistant to the Secretary of Agriculture 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81: 7 F. R. 2656). 


CONSENT DISMISSAL 


A. D. 144. In the matter of the petition of Dettwoop Dairy Co., Inc. 
No. D-27-41. June 17, 1942. 


(A. D. 145) 


BEFORE THE SECRETARY OF AGRICULTURE 


SEORETARY OF AGRICULTURE, Complainant, v. CarGILt, INc., CARGILL GRAIN CoM- 
PANY OF ILLINOIS, JOHN H. MACMILLAN, Jr., E. J. GRIMES, JULIUS HENDEL, AND 
Purp C. Saytes, Respondents. CE-A Docket No. 11. Notice and Order. 
On March 20, 1942, John H. MacMillan, Jr., one of the respondents 

in this proceeding, filed an application for restoration of the privileges 

denied him in the order of March 6, 1940, herein. He alleged that 
there is no reason to continue that order in effect, the privileges having 
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been denied now for over two years. On June 18, 1942, the Agricul- 
tural Marketing Administration filed a statement containing its views 
on the application. The statement relates that, after extended hear- 
ings, the length of which was due largely to respondents’ dilatory 
tactics, respondents stipulated that John H. MacMillan, Jr., had di- 
rected the activities which were the subject of the complaint, and con- 
sented to denial of the trading privileges of him and Cargill Grain 
Company of Illinois, upon dismissal as to the other respondents. The 
statement also expresses the opinion that the seriousness of the offenses 
resulting from the respondents’ activities has been impressed upon the 
respondents and that the public interest does not require that the 
trading privileges of John H. MacMillan, Jr., be longer denied. 

Upon consideration of the application and statement mentioned, it 
is determined that the order of March 6, 1940, should in no way be 
disturbed, but that further notice by the Secretary of Agriculture, 
mentioned in that order, should be given to the effect that the trading 
privileges of John H. MacMillan, Jr., taken from him for violations 
of the Commodity Exchange Act, need not be longer denied. 

Therefore, all contract markets are hereby notified that they need 
no longer refuse trading privileges to John H. MacMillan, Jr. 

A copy hereof shall be served upon John H. MacMillan, Jr., and upon 
each contract market. 

Done at Washington, D. C., this 25th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 

[SEAL | (S) Tuomas J. Fuavin 

Assistant to the Secre tary of Agriculture. 



























Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 






(A. D. 146) 






BEFORE THE SECRETARY OF AGRICULTURE 












SECRETARY OF AGRICULTURE, Complainant v. HeNry C. GaATtLiIn, Respondent. 
CE—-A Docket No. 32. Proceedings, Findings of Fact, Conclusions, and 
Order. 







PROCEEDINGS 

On May 5, 1942, a complaint was issued by Thomas J. Flavin, As- 
sistant to the Secretary of Agriculture, pursuant,to the Commodity 
Exchange Act, as amended (7 U.S. C. 1940 ed. 1 et seq.), against 
Henry C. Gatlin, Chicago, Illinois, the respondent. 

The complaint alleged that Henry C,. Gatlin, during the year 1941, 
was a member of the Chicago Mercantile Exchange, a contract mar- 
ket designated as such by the Secretary of Agriculture under the 
Commodity Exchange Act. While engaged in business as a floor 
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broker and registered as such with the Secretary of Agriculture, the 
respondent, in executing orders for the purchase or sale of potatoes, 
eggs, and butter for future delivery on and subject to the rules of 
the Chicago Mercantile Exchange for and on behalf of various clear- 
ing members, without the prior consent of the customer for whom 
he was executing these orders, became the purchaser for his own 
account with respect to selling orders and the seller for his own 
account with respect to buying orders. 

A hearing was set. for May 28, 1942, in Chicago. Prior to the date 
set for hearing, Henry C. Gatlin, the respondent, executed a docu- 
ment entitled “Admission of Facts, Waiver of Hearing and Consent 
to Order” in which he acknowledged receipt of a copy of the com- 
plaint in this proceeding, admitted the allegations contained therein, 
waived a hearing on the complaint, and consented to the entry, with- 
out further notice to him, of an order by the Secretary of Agriculture, 
based upon the facts alleged in the complaint and admitted by the 
respondent, together with the facts stated in a statement signed by 
the respondent on April 23, 1942. 


FINDINGS OF FACT 


1. Henry C. Gatlin is an individual who, during the year 1941, 
was engaged in business as a floor broker at Chicago, Illinois, and 
is at present so engaged and has been registered with the Secretary 
of Agriculture as a floor broker under the provisions of the Com- 
modity Exchange Act since September 4, 1941. 

2. During the year 1941, the respondent was a member of the Chi- 
cago Mercantile Exchange, a contract market designated as such by 
the Secretary of Agriculture under the Commodity Exchange Act. 

3. The respondent, during the calendar year 1941, while engaged 
as a floor broker in executing orders for the purchase or sale of 
potatoes, eggs, and butter for future delivery on and subject to the 
rules of the Chicago Mercantile Exchange for and on behalf of 
various clearing members, did, without the prior consent of the cus- 
tomer for whom he was executing these orders, become the purchaser 
for his own account with respect to selling orders and the seller for 
his own account with respect to buying orders. 

4. The contracts for future delivery of potatoes, eggs, and butter, re- 
ferred to in paragraph 3, could be used for hedging transactions in 
these commodities in interstate commerce. 


CONCLUSIONS 


Based upon the foregoing facts, it is concluded that the respondent 
did wilfully and knowingly and without the prior consent of his cus- 
tomers become the buyer in respect to selling orders of such customers 
and the seller in respect to the buying orders of such customers rela- 
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tive to contracts for the future delivery of commodities made on and 
subject to the rules of a contract market, all in violation of section 4b 
(D) of the Commodity Exchange Act. These violations by the respond- 
ent in and of themselves would warrant the denial of trading privileges 
on contract markets and suspension of his registration as a floor broker 
under the Commodity Exchange Act. However, in view of the lack of 
evidence of a fraudulent intent and mitigating circumstances set forth 
in the statement of April 25, 1942, including the manner of conducting 
trading on the exchange and the general practice existing prior to Jan- 
uary 1942, it is concluded that the respondent’s registration as a floor 
broker under the provisions of the Commodity Exchange Act should be 
suspended for a period of thirty days. 















ORDER 
Ir Is Orperep that the registration of Henry C. Gatlin as a floor 
broker be, and the same hereby is, suspended for a period of thirty days. 
Ir Is Furruer Orverep that a copy hereof be sent by registered mail 
to the respondent and to each contract market and that this order shall 
become effective on the 10th day of July 1942. 
Done at Washington, D. C., this 25th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 
[ SEAL | (S) Tomas J. Fuavin 
Assistant to the Secretary of Agriculture 

















Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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SECRETARY OF AGRICULTURE, Complainant v. H. L. BowMAN, doing business as H. L. 
BOWMAN CATTLE COMPANY, Respondent. Tenative Order.* 





On December 5, 1941, the respondent, H. L. Bowman, doing business 
as H. L. Bowman Cattle Company, of Maquoketa, Iowa, filed with the 
Agricultural Marketing Service a new schedule of rates and charges 
designated as Supplement No. 3 to Tariff No. 1, to be effective on and 
after December 8, 1941, with respect to its stockyard:and market agency 
activities. The present proceedings were instituted pursuant to Titles 
III and IV of the Packers and Stockyards Act, 1921, as amended (7 
U.S. C. 1940 ed. 181), for the purpose of determining the lawfulness of 
the proposed new rates. An Order of Inquiry, Order of Suspension, 
















*No exceptions having been filed, this decision became final by its own terms on June 
1, 1942. 
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and Notice of Hearing, signed by the Assistant Secretary of Agricul- 
ture, was issued on December 5, 1941, for the purpose of giving notice 
of the scope and nature of the proceeding and to suspend the operation 
of the proposed new tariff for a period of 30 days. On January 6, 1942, 
the effective date of the proposed new rates was suspended for an addi- 
tional period of 30 days. On January 27, 1942, an amended Order of 
Inquiry was issued alleging failure of the respondent to maintain books 
and records which adequately show all transactions involved in its 
business. 

A hearing on the matters to which the inquiry had been directed was 
held at Maquoketa, Iowa, on February 12, 1942. Two witnesses, Wal- 
lage P. Winkler, an Agricultural Marketing Service accountant, and 
H. L. Bowman, owner of the respondent company, were called by the 
Government. Hellmut H. Hagge testified for the respondent. Two 
exhibits, consisting of an audit of the business and the accountant’s 
work papers, were introduced in evidence through the witness, Wink- 
ler. A copy of the audit was furnished to the respondent prior to the 
date of the hearing. 

There are no controversial questions of fact presented in the testi- 
mony. The respondent conceded the correctness of the figures shown 
in the audit. 


FINDINGS OF FACT 


GENERAL NATURE OF RESPONDENT’S BUSINESS 


1. The respondent company, which is owned in its entirety by H. L. 
Bowman, furnishes stockyard services at Maquoketa, Iowa. Its serv- 
ices are performed at a stockyard which has been ascertained by the 
Secretary of Agriculture to be a stockyard as that term is defined in 
Title III of the Packers and Stockyards Act and which has been 
posted as such. The services rendered are those necessary for that 
type of market commonly known as an auction market, the primary 
function of which is to afford a means by which livestock may be 
marketed by a system of open competitive bidding. Auction sales are 
conducted at the market on Saturday of each week. Private sales 
take place every day of the week. Owners bring livestock to the 
market, place it in the custody of the operator, who conducts the sale 
of it for a fee at auction before the congregated prospective pur- 
chasers. The primary function of the respondent is the selling of 
livestock on a commission basis, and, as an incident thereto, the re- 
spondent operates a stockyard in which the livestock is fed and held. 
Posted rates are charged for these services. Buying and selling on 
the market for his own account are also activities of the respondent. 
To cover these various activities, the respondent is registered, pur- 
suant to the Packers and Stockyards Act, as a dealer and as a market 
agency. 
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2. The respondent draws a large part of its patrons from a territory 
within a short radius of the city of Maquoketa. The consignments of 
livestock handled at the respondent’s market are usually small al- 
though, on occasions, as many as 250 head are received in one lot. 
The handling of cattle constitutes practically all of the respondent’s 
business. 

8. Livestock is sold through the auction ring generally in the order 
of its arrival at the market. The owner of the livestock is privileged 
to declare a “no sale” after any bid is made if he is dissatisfied with 
the amount offered, and thus may maintain ownership of the animals. 
If no bid other than that of the respondent is made, and the owner of 
the animals does not declare a “no sale”, the livestock becomes the 
property of the respondent at the amount of the opening bid. Live- 
stock so procured becomes a part of the trading account of the re- 
spondent and is normally sold at a later period for the respondent’s 
account. Livestock is also sold on the premises outside of the auction 
ring. Such sales are called private sales and take place every day 
of the week, including Saturdays, which is the official auction day. A 
fixed commission is charged in such instances. 

4, Livestock sold in the normal course of competitive bidding is 
delivered back to the pens of the respondent and there held for the 


purchasers. Cash transactions predominate at the market. 


Prorerty Devorep To SERVICES RENDERED BY THE RESPONDENT 


5. The premises occupied by the respondent, consisting of barns, 
sheds, office, sales pavilion, cafe building, pens and paved alleys, repre- 
sent an investment of $14,907.38 as of October 31, 1941, after allowing 
for depreciation. The value of the land devoted to stockyard services 
is shown on the respondent’s books at $700. Other property devoted 
to the operation of the business, consisting of automobiles and furni- 
ture and fixtures, is valued at $2,528.85, making a total investment of 
$18,136.23. 


VoLuME oF Bustness HANDLED BY THE RESPONDENT 


6. The following table shows the number of head of livestock han- 
dled by the respondent on a consignment and a trading basis from 
April 1, 1941 to October 31, 1941: 

Trading Consignment Total 


Cattle f tt * 11, 538 15, 560 
Hogs_- A eae 6 6 


TARIFFS 
7. Tariff No. 1, which has been in effect at the respondent’s market 


since November 4, 1940, is as follows: 


Cattle—Over one year old, 3% of gross sales. Maximum $1.00 per head, minimum 
75¢ per head. Straight cars, $40.00 per car. Maximum $1.00 per head, mini- 
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mum 75¢ per head. Mixed cars, 3% of gross sales. Maximum $1.00 per head, 
minimum 75¢ per head. 

Bulls—$1.50 per head. 

Cow and Calf by Side—$1.50. 

Veal Calves—50¢ minimum. No sale (charge where livestock is bid in) 50¢ per 
head. 

Horses—$2.00 and $3.00 per head. No sale (charge where livestock is bid in) 
$1.00 and $2.00 per head. 


FEED CHARGES 


Cattle—Over one year old, 15¢ per day for hay. 
Calves—10¢ per day for hay. 

Cow and Calf by Side—No charge. 
Horses—Hay 25¢ per day. No grain fed. 
Grain fed at cost. 


8. Supplement No. 3 to Tariff No. 1, which the respondent put into 
effect in February 1942, is as follows: 
Commission on cattle to be as follows: 


Three percent (83%) of Gross Sales with a maximum of $1.25 per head and mini- 
mum of 75¢ per head. 

Straight Carload lots $45.00 per car with a maximum of $1.25 per head. 

Mixed Carload lots 3% of Gross Sales with a maximum of $1.25 per head, and 
minimum of 75¢ per head. 

Trailer car of straight carload lots $25.00. . 

Bulls $1.50 per head. Cow with calf at side $1.50. 

Private sale commissions, that is, where shipper brings his prospect outside of sale 
day rate will be 75¢ per head. 


No sale commission, that is, cattle run through sale ring, or have been shown for 
sale, and owner is not willing to sell same, a charge of 75¢ per head will be made. 

Outside or other Commissions are charged at the rate of 10¢ per cwt., when pur- 
chaser has been solicited by an outside salesman, and sale is made through his 
efforts, charge will be made and collected from shipper and paid to salesman. 


Traping ACcouNT 

9. As previously explained, the respondent buys livestock for his 
own account. The livestock which is the subject of this trading comes 
from two sources: (1) as a result of making the first and unraised bid 
at the auction, the respondent acquires a small quantity of livestock; 
and (2), in addition to this relatively small portion, the respondent 
purchases livestock in the country at other auction markets and at cen- 
tral markets, and these purchases are subsequently sold at the respond- 
ent’s auction market. 

10. The respondent testified that he generally lost money on his 
trading activities. The extent of such losses is not ascertainable 
because of the respondent’s failure to keep adequate records. In this 
connection, the Government accountant testified that trading activi- 
ties were combined with consignment business in the cash book so 
that it was practically impossible to determine the profit or loss on 
trading. Proceeds from all sales, including trading and commission 
business, were posted to the cash book as gross sales; shippers’ checks, 
advances to shippers and traders, and the cost of cattle purchases 
were all posted in the cash book as cost of cattle. 
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11. The extent of the respondent’s trading losses cannot be ascer- 
tained. Trading activities do, undoubtedly, contribute to some extent 
to the welfare of the market, but the question is whether trading 
losses are necessarily incidental to trading activities. No reason 
appears why the respondent must necessarily lose in the aggregate 
on such transactions. If there is a demand at his market for live- 
stock which the respondent must supply by going outside and bringing 
to the market, it is axiomatic that the patrons of his market will pay 
the prevailing market price. The respondent, by the exercise of 
proper care in buying, should be able to prevent losing on the aggre- 
gate of such transactions. Losses suffered by the respondent as a 
result of trading activities have no immediate and direct connection 
with the handling of livestock on a commission basis which would 
justify the recouping of such losses by increasing the commission 
charges at the market. Those who patronize the respondent’s market, 
manifestly, should not have saddled on them, in the form of in- 
creased rates, losses suffered by the respondent in his independent 
trading activities. 

Raves Errective at Orner Auction Markers 


12. The bookkeeper for the respondent company testified that the 
respondent asked for an increase in rates because the rates charged 
at the market were the lowest in that part of the State; and that, 
“after going to considerable expense,” it was felt that an increase in 
rates should be sought because of the increased cost of living. The 
witness requested that judicial notice be taken of the tariff charges of 
the Iowa Livestock Sales Company, Cedar Rapids, Iowa, and the 
Iowa City Sales Company of Iowa City, Iowa, which are posted mar- 
kets located in the same general area as the respondent’s market. 
The examiner granted the request of the witness. 

13. In this connection, the rates at other yards are not controlling 
criteria in determining the reasonableness of the respondent’s rates. 
The principle which, pursuant to the Packers and Stockyards Act, 
has been adopted by the Secretary and applied in proceedings similar 
to this in determining the reasonableness of rates was approved by the 
Supreme Court of the United States in the case of Zagg Brothers & 
Moorhead et al., v. United States, 280 U. S. 420. In that case, known 
also as the Omaha Commission rate case, it was decided that the rates 
charged by a group of market agencies at a market: for selling and/or 
buying livestock on a commission basis should produce revenues sufli- 


cient to pay all reasonable costs and a reasonable compensftion for 
management and risk, that is, a reasonable profit to owner or owners 
of all firms which receive enough livestock to enable them to handle 
their business in a reasonably efficient and economical manner. In 
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other words, the one who renders the service is entitled to the reason- 
able cost of rendering that service, including a reasonable return on 
the value of the property used in the rendition of market agency 
activities. That principle is adopted as a guide in this proceeding. 


Revenves Propucep Unprr Existine TariFF 


14. The respondent, during the seven months’ period reflected by 
the audit, handled 11,533 head of cattle on a consignment basis. The 
revenues produced by the rates applicable amounted to $9,830.41, or 
an average commission charge of 85 cents per head. Six hogs were 
handled at a commission charge of 25 cents per head. Under the pro- 
posed new tariff, the handling of the same number of cattle would 
produce revenues amounting to $12,290.66, or an average commission 
charge of $1.06 per head. 

15. With respect to the set-up and classification of items of expense 
appearing in the profit and loss statement next to be considered, the 
Government accountant testified that such items were largely con- 
structed by him from the basic material obtained in the course of his 
audit. The accountant testified as follows with respect to the inade- 
quate records of the respondent: 


“No ledger has been kept by the company as far as I could ascertain for any time 
prior to the completion of the audit. Likewise, no trial balances had been pre- 
pared by the firm at any time during the period, and the cash book had not been 
balanced or the columns added for the entire period, with the exception of the 
bank columns. The records were further inadequate in that no volume figures were 
available with the exception that they could be had by reference to individual 
accounts of sale. They were likewise inadequate in that trading activities had 
been combined with commission business in the cash book, so it would have been 
practically impossible to determine the profit or loss on trading. All proceeds 
were posted to cash book as gross sales. This includes both proceeds from trading 
sales and from commission sales and all shippers’ checks, advances to shippers and 
traders, commissions paid on the purchases, advances or drafts on trading ac- 
count, and purchases of cattle were all posted to one column as cost of cattle. 
Now, at the time I made the audit, a tabulation of accounts of sale had been 
made by the bookkeeper through May 1941, and it was his intention to keep that 
record through the end of the year in order to determine income items, but it was 
necessary at the time of the audit for me to complete this work to October 31 in 
order to arrive at the income for the period of the audit. So far as I know, inven- 
tories had not been taken periodically and I believe that such inventories should 
be taken at least twice a year and preferably at the end of each month, or other 
accounting periods throughout the year.” 


16. As shown by the audit, the profit and loss statement of the re- 
spondent for the period of April 1 to October 31, 1941, is as follows: 


Income: 


$23, 646. 82 
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Expense : 
eam SATE UN NG 8 catch eat ed rere tre bins $7, 320. 90 
Cost of Feed Sales 6, 090. 46 
Cost of Livestock Insurance—Fire only (Estimated) —- 137. 33 
Advertising—Newspapers, Periodicals, Pencils, ete____ 1, 270. 43 
Meals and Entertainment 65. 30 
Light, Power, and Water 152. 44 
Fuel 2. 30 
Office Supplie 186. 60 
Telephone and Telegraph 865. 40 
Social Security Taxes 3438. 36 
Other Taxes—City and County, Personal Property and , 

141. 62 
Depreciation—Buildings and Structures 236. 17 
Depreciation—Autos and Trucks__-~------~--------- 495. 3 
Maintenance and Repairs—Buildings and Yard 
RN noo anh oie inalatie nes New erent 223. 91 
469. 28 
360. 91 
Yard Supplies 228. 30 
Insurance and Bonds—Fire, Auto, Workmen’s Comp., 
Stockyard, ete 511. 53 
Errors, Adjustments, and Mix-ups__--------_-------- 43. 85 
Interest, Exchange, and Bank Charges_- 529. 16 
Miscellaneous Expense—Donations, Charity, Rental 
of loud speaker, ete 150. 55 


Operating Expense 19, 825. 17 


Maem: CT RN re gen - oe. & 


Other Income: 
Rental of Office and Pens to Dubuque Packing Company 273. 00 


4, 094. 65. 
Other Expense: Directly chargeable to Trading— 
BCIEIND SUCL Ma so rieietnccneninmemigon . 2,387. 86 
Veterinary and Vaccine Expense__-.__--_--_--_-___- 60. 90 
Other Trading Expense—Travel, Pasture Rent, Insur- 
ance, Exchange on draft, ete ; 548. 92 


Total Expense Directly Chargeable to Trading_____________ 2, 997. 68 


Net Profit ’ $1, 096. 97 

17. The respondent did not keep records from which it would be 
possible to determine accurately the income from livestock handled 
on a trading basis or the cost of such livestock. Accordingly, the 
profit and loss statement shown above does not reflect either the income 
from or the cost of the animals handled on a trading basis. 

18. In previous rate proceedings before the Department, an allow- 
ance for business getting and maintaining has been made, amounting 
to approximately one-tenth of the gross commissions earned. To 
adjust the profit and loss statement on this basis requires the elimina- 
tion of the item of $1,270.43 now appearing in the expense column for 
advertising and allowing in lieu thereof one-tenth of the gross commis- 
sions, or $983.19. 

19. The items of (1) interest, exchange, and bank charges, and 
(2) miscellaneous expense, amounting to $529.16 and $150.55, respec- 
tively, should be eliminated from the statement because they are ex- 
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penses incurred in connection with trading activities for which the 
patrons of the respondent should not pay in the form of rates. In 
addition, the expense item “cost of feed sales” should be adjusted to 
include the value of the feed on hand for the spring period as of April 
1, 1941. The Government accountant testified that the value of such 
feed was not known when the audit was made. It is believed that an 
inventory figure of $500 would be fair to supply, because the closing 
inventory, as of October 1941, amounts to $470.30, and it is generally 
- the prevailing practice to maintain larger feed supplies in the fall 
of the year than in the spring. The effect of this allowance is to in- 
crease the item “cost of feed sales” to $6,590.46. Applying the adjust- 
ments referred to above to the expenses in the profit and loss statement 
results in an adjusted operating expense item of $19,358.22, applicable 
to trading and consignment activities. 

20. In explaining the profit and loss statement, the Government 
accountant testified that the only basis upon which a distribution of 
the expenses could be made between the trading and commission activ- 
ities would be on the basis of volume. In other words, certain expenses, 
such as salaries, office supplies, social security taxes, etc., applicable to 
trading and consignment activities, should be distributed on a headage 
basis. Of the total volume of 15,566 head of livestock handled, 4,027 
head, or 26 percent, were handled on a trading basis. The application 
of this percentage to the adjusted operating expenses of $19,358.22 
results in an elimination of $5,033.13, leaving an operating expense 
of $14,325.08 applicable to the commission business of the respondent. 

21. There are shown on the statement certain expenses which the 
respondent’s books indicate are chargeable directly to trading activi- 
ties. These expenses, amounting to $2,997.68, are eliminated herein, 
since they have no connection with the consignment business. The 
Government accountant testified that the respondent withdrew from 
the business the sum of $1,784.30 from April 1 to October 31, 1941. It 
is not clear from the record whether these withdrawals were made from 
earnings or from capital put into the business. 

22. With respect to income, the statement shows that $9,831.91 was 
realized by the respondent from commissions charged for handling 
livestock consignments. The income from feed sales, amounting to 
$13.433.58, represents feed which was fed to livestock handled on a 
consignment and on a trading basis. Since approximately 26 percent 
of the total number of livestock handled was handled on a trading 
basis, a distribution of income derived from feed fed to traded live- 
stock results in an elimination of $3,492.73 from feed sales income, 
leaving the sum of $9,940.85 income derived from feed fed to live- 
stock handled on a commission basis. The total operating income 
attributable to livestock handled on a consignment basis, after the 
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elimination of trading income from feed, thus amounts to $20,154.09. 
To this sum should be added other income amounting to $273, de- 
rived from rental of offices and pens to the Dubuque Packing Com- 
pany. The total income thus derived from the consignment business 
amounts to $20,427.09. The net profit resulting from the respond- 
ent’s consignment activities, after making the above adjustments, 
amounts to $6,102 for the seven months’ period from April 1 to 
October 31, 1941. 


Farrness or RETURN 


23. It is shown that the rates set forth in tariff No. 1 of the re- 
spondent have produced a net income of $6,102 for the period from 
April 1 to October 31, 1941. The computation by which this amount 
was obtained did not include any item representative of the per- 
sonal services rendered by the owner-manager or any charge for 
the use of the property. Hence, the question is whether the income 
derived adequately compensates for the use of the property and the 
personal services rendered. The value of the respondent’s prop- 
erty now in use is $18,136.23. If the fair rate of return on this 
investment is calculated at six percent, for the period of seven months 
from April 1 to October 31, 1941, the net income would be reduced 
by the amount of $634.76, which leaves a return of $5,467.24, repre- 
sentative of the personal services rendered by the owner-manager 
for the seven months’ period. There can be no doubt as to the ample 
adequacy of this amount. The rates proposed in the respondent’s 
supplement No. 3 to tariff No. 1, which are substantially higher 
than those in tariff No. 1, would, if permitted to remain in effect, 
increase the return over the adequate amount received under tariff 
No. 1. Hence, the rates proposed in supplement No. 3 to tariff No. 1 
are not justifiable. 


APPLICATION OF TARIFF CHARGES 


24. The respondent charges, in addition to the regular selling com- 
mission charge, the sum of 10 cents per hundredweight for cattle 
sold at the market through “special services.” This sum is charged 
to the shipper and is paid to persons who find buyers for livestock 
brought to the market, generally, early in the week. It is claimed 
that such sales save money for the shipper, because quick sales save 
feed costs which would apply if the animals were not quickly sold. 
The application of an additional charge for selling livestock is not 
provided in the respondent’s tariff and constitutes an unfair prac- 
tice. The respondent has also improperly applied tariff No. 1 in 
connection with charging half commission rates in connection with 
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private sales and “no sale” transactions at the market. His tariff 
makes no provision for such charges, and the application thereof 
constitutes an unfair practice. 


Books AND ReEcorps 


25. The respondent has failed to keep adequate books and records 
that disclose all transactions involved in his business. Reference is 
made to the Government accountant’s testimony quoted herein which 
shows in detail the inadequacy of the respondent’s books and records. 


ORDER 


Ir Is Orperep that the respondent, on and after the fifteenth day 
from the date this order becomes final, cease and desist from demand- 
ing and collecting for any of his market agency and stockyard 
services the rates and charges contained in supplement No. 3 to tariff 
No. 1. 

Ir Is FurrHer Orverep that the respondent, within 15 days from 
the date this order becomes final, restore and put into effect the schedule 
of rates and charges contained in tariff No. 1. 

Ir Is Furruer Orperep that the respondent, within 15 days from 
the date this order becomes final, make such additions to the books and 
records now kept as will correctly show, for the future, periodic inven- 
tories of feed, profits made on feed, quantities of feed sold, quantities 
of feed fed to livestock owned by the respondent, quantities of feed 
fed to patrons’ livestock, segregation of income between commission 
and trading activities, volume statement of livestock handled, periodic 
trial balances, balancing of cash book, and cost and selling price of 
livestock handled on a trading basis. 

Ir Is Furruer Orperep that the respondent cease and desist from 
the unfair practice of charging, in violation of tariff No. 1, a half 
commission charge in connection with private sales and “no sale” 
transactions. 

Ir Is Furruer Orverep that the respondent cease and desist from 
the unfair practice of charging, in addition to the regular selling 
charges provided by tariff No. 1, the sum of 10 cents per hundredweight 
for selling livestock at the market. 

Tv Is Furruer Orverep that, unless within 20 days from the date of 
the receipt hereof, the respondent files exceptions hereto, this order 
shall become final as of the day following the date of expiration of the 
period fixed for the filing of exceptions. 

Ir Is Furruer Orverep that this order be served upon the respondent 
by registered mail. 
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Done at Washington, D. C., this 6th day of May 1942. Witness my 
hand and the seal of the Department of Agriculture. 
[SEAL] (S) Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


(A. D. 148) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration, Livestock Branch, P. & 8. Docket No. 1413. 
In re: THATFORD LIVE Povutrry, INc., Respondent. Proceedings, Findings of Fact 
and Order. 

On August 20, 1941, a notice of hearing and order to show cause was 
issued to the respondent under the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181), charging that its financial con- 
dition had become so impaired as to make it impossible for it to dis- 
charge the obligations it currently incurs in its operations as a licensee. 

A hearing was held before an-examiner of this Department on Octo- 
ber 24, 1941, at which time both parties appeared, the Government 
being represented by C. E. Miles, Office of the Solicitor, United States 
Department of Agriculture, and the respondent by Abraham M. 
Lowenthal, 55 Liberty Street, New York, New York. Notice was taken 
of the designation of New York, New York, as a market and of the 
license issued to the respondent. 

A Government accountant testified as a witness. A statement pre- 
pared by the accountant was introduced in evidence, without objection, 
from which it appeared that additional capital in the amount of $1,- 
377.60 was necessary to provide free working capital sufficient to equal 
25 per cent of the average weekly purchases. 

The president of the company was called as a witness on behalf of 
the company and testified that he was doing a business of nine or ten 
thousand dollars a week, and that he owed no money except the cur- 
rent week’s bill. A group of checks was offered showing payments for 
poultry, with the understanding that they would be submitted to an 
accountant of the Department for checking. The witness testified that 
between Monday and Friday of the week, the réspondent paid the 
people for poultry purchased the preceding week, and that no one has 
ever refused him credit. 

It was stated, on behalf of the respondent that, since the organiza- 
tion of the respondent corporation in October 1940, its chief stock- 
holder, Jacob Mintz, has been handling live poultry for thirty years 
and has never failed to pay any debts incurred; that since October 
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1940, to June 13, 1941, the date of the audit, the respondent has pur- 
chased live poultry in excess of $300,000 and it has never been refused 
credit. It is contended that the checks produced at the hearing show 
it has paid all of its bills promptly and regularly with no indebtedness, 
except for current weekly purchases, and that the undisputed testimony 
shows its actual assets were at least $1,200 in excess of the amount 
shown by the Government’s auditor. 

The audit submitted by the Government’s accountant shows that 
$1,377.60 is the amount of additional free working capital necessary to 
equal 25 per cent of the average weekly purchases. 

The examiner prepared and served a report on the parties. Ex- 
ceptions were filed by the respondent, whose counsel appeared and 
made oral argument. Among other contentions, respondent’s counsel 
urged that the Department had no regulation requiring a licensee to 
have free working capital in the amount of 25 per cent of average 
weekly purchases. 

Careful consideration has been given to the record in this proceeding. 
I am impressed with the respondent’s contention with respect to the 
absence of a regulation setting up such a standard of financial qualifi- 
cations as that which the Government proposes should be applied in 
this case. That licensees should maintain a sound financial condition 


as a basis of retaining their licenses seems to be reasonably necessary 
to effectuate the purposes of the act. However, no such requirement 
was made by regulation which would be applicable to the facts in this 
proceeding. It is my conclusion that the suspension or revocation of 
the respondent’s license would not be warranted. This proceeding, 
therefore, should be dismissed. 


FINDINGS OF FACT 

1. New York, New York, is a market duly designated by the Acting 
Secretary of Agriculture as coming within the provisions of Title V of 
the Packers and Stockyards Act, 1921, as amended. 

2. On February 28, 1941, a license, No, 2292, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce at 
New York, New York, was granted to the respondent. 

3. There is no regulation relative to the financial qualifications re- 
quired of licensees which is applicable to the instant proceeding. 


ORDER 


Ir Is Orverep that this proceeding be, and it hereby is, dismissed. 

Ir Is FurtHer Orperep that a copy hereof be served upon the re- 
spondent’s counsel by registered mail. 

Done at Washington, D. C., this 3rd day of June 1942, Witness my 
hand and the seal of the Department of Agriculture. 


[SEAL] (S) Grover B. Hi 
Assistant Secretary of Agriculture 
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UNITED STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 





Agricultural Marketing Administration, Livestock Branch, P. & 8. Docket 
No. 1455. 









Proceedings, 





M. ZIMMERMAN & Co., Complainant v. ALBERT BREE, Respondent. 
Findings of Fact, Conclusions and Order. 





This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181). The complainant, M. 
Zimmerman & Co., of Chicago, Illinois, alleges that Albert Bree, 4706 
Prairie Avenue, Chicago, Illinois, during the period September 24 to 
October 4, 1941, purchased live poultry in amounts totaling $832.27. 
It is alleged that the respondent during October 1941 paid sums ag- 
gregating $277.25, but has failed and refused to pay the balance. 
The complainant asks that it be awarded reparation in the amount 
of the unpaid balance, $555.02. 

The record shows that the complaint was regularly served on the 
respondent by registered mail on January 28, 1942. At the same time 
the respondent was notified to answer the complaint within twenty 
days after the receipt of such notice. No answer has been filed. Such 
failure to answer constituted a waiver of hearing, and is also deemed 
to be an admission of the truth of the allegations of the complaint. 
Findings of fact, conclusions, and order will be entered accordingly. 




















FINDINGS OF FACT 






1. The complainant, M. Zimmerman and Company, is a corporation 
whose principal place of business is 1101 Fulton Street, Chicago, 
Illinois, and is licensed under Title V of the Packers and Stockyards 
Act, 1921. 

2. The respondent, Albert Bree, is an individual. During the period 
designated in the complaint he was located at 4706 Prairie Avenue, 
Chicago, Illinois. He is a licensee under said act. 

3. Chicago, Illinois was designated as a place subject to the pro- 
visions of Title V of the Packers and Stockyards Act, 1921, effective 
March 4, 1936. 

4. During the period September 24 to October 4, 1941, the respondent 
purchased live poultry from the complainant in Chicago at the agreed 
total purchase price of $832.27 and paid on the purchase price the total 
sum of $277.25. There remains due and owing the complainant from 
the respondent the sum of $555.02. 

5. The complaint was filed with the Agricultural Marketing Serv- 
ice, now the Agricultural Marketing Administration, on December 
10, 1941, within 90 days from the date the cause of action accrued. 
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The complaint was served on the respondent by registered mail, but 
he has failed to file an answer thereto. 


CONCLUSIONS 


The complainant is entitled to an award of damages in the amount 
owed by the respondent for poultry purchased, with interest, which 
respondent should be ordered to pay. 


ORDER 


Ir 1s OrpereEp that the respondent, Albert Bree, of Chicago, Illinois, 
within thirty days from the date of this order, pay to the complainant, 
M.- Zimmerman and Company, a corporation, of Chicago, Illinois, as 
reparation, $555.02, with interest thereon at the rate of five percent 
per annum from October 3, 1941, until paid. 

Ir Is FurrHer Orperep that a copy hereof be served upon the 
parties by registered mail or in person. 

Done at Washington, D. C., this 6th day of June 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Tuomas J. Fravrn 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture 
under the Act of April 4, 1940 (&4 Stat. 81; 7 F. R. 2656). 


(A. D. 150) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration, P. & S. Docket No. 442. 
In re CLEVELAND UNION Stock YARDS CoMPANY, Petitioner. Consent Order. 


This proceeding arises under the Packers and Stockyards Act, 1921, 
as amended (7 U. S. C. 1940 ed. 181), upon a petition filed by the 
Cleveland Union Stock Yards Company, hereinafter referred to as 
the petitioner, for a modification of orders heretofore entered in this 
docket and for an increase in rates for yarding livestock. 

Notice of the filing of the petition was published in the Federal 
Register on February 4, 1942. By such notice, all interested persons 
were given an opportunity to be heard with respect to the issues raised 
by the petition. No one except the petitioner signified a desire to 
be heard. 

By a stipulation entered into between the Agricultural Marketing 
Administration and the petitioner on or about May 4, 1942, the peti- 
tioner agreed that, if the provisions of the orders heretofore entered 
in this docket, prescribing the rates for yarding livestock received 
for sale, direct shipments received by truck, and cleaning and dis- 
infecting were suspended temporarily, (1) it would, during the period 
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the operative effect of such orders was under suspension, file, pub- 
lish, and assess rates not in excess of those set forth in the stipula- 
tion; (2) it would not seek, by petition or otherwise, the right or 
privilege to assess rates in excess of those set forth in the stipulation ; 
(3) it would prepare and file quarterly reports in the form set forth 
in the stipulation, and consent to the use of such reports by the Sec- 
retary of Agriculture in considering whether further modifications 
should be made in any or all of the orders entered in this docket; 
(4) the Secretary of Agriculture may, without a hearing and at any 
time, make such modification of any or all orders entered in this 
docket as he deems proper in the premises, provided that no authority 
or consent is given.to the issuance of an order prescribing rates for 
yarding livestock which are lower than the rates set forth in the order 
of July 18, 1934, without petitioner’s consent, except after a hearing in 
accordance with the provisions of the Packers and Stockyards Act; 
and (5) the Secretary of Agriculture may issue an order dismissing 
its petition for an increase in rates, which was filed on or about Janu- 
ary 5, 1942. 

Under the terms of the stipulation, the Agricultural Marketing 
Administration agreed not to oppose a temporary suspension of the 
provisions of the orders heretofore entered in this docket prescribing 
maximum rates to be assessed by the petitioner for yarding livestock. 

In view of the provisions of the stipulation, there appears to be no 
reason why an order temporarily suspending the provisions of the 
orders heretofore entered in this docket prescribing maximum rates 
to be assessed by the petitioner for yarding livestock should not be 


entered. 
ORDER 


Ir Is Orpverep that the provisions of the orders heretofore entered in 
this docket on July 18, 1934, and February 14, 1935, prescribing maxi- 
mum rates and charges to be assessed by the petitioner for yarding 
livestock received for sale, direct shipments received by truck, and 
cleaning and disinfecting shall be, and they are hereby, suspended 
for the period from June 1, 1942, to and including June 1, 1943. 

Ir Is Furrner Orverep that, during the time the orders heretofore 
entered in this docket are temporarily suspended, the petitioner shall 
not publish, file, assess, or collect rates for yarding livestock received 
for sale, direct shipments received by truck, and cleaning and disin- 
fecting in excess of the rates and charges set forth below: 

YARDAGE 
(a) Base Rate: 
50¢ per head 
CN siisperie ein pen eat ekwag el abe 30¢ per head 
MONG ch ke rt bh et tthe dial Meade Read 18¢ per head 


TOON nn gat eeteolet tr etcnt eetalbanns 12¢ per head 
(b) Drarr CHARGE 20¢ per draft 
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YARDAGE—Continued 


(c) EXCEPTIONS: 
(1) Reweighing: 
15¢ per head 
8¢ per head 
4¢ per head 
3¢ per head 
When livestock received by railroad is offered for sale on the public 
market, and is forwarded by railroad to a destination beyond Cleveland, 
without sale, weighing, or change of ownership of any part of the ship- 
ment, the yardage charge will be waived, and in lieu thereof this charge 
will be assessed against the shipment, collected from the forwarding 
railroad, and by it advanced and collected from consignee at desti- 
i $3.00 per deck 
When any other stock is received upon the property of the petitioner, 
whether unloaded into chutes or not, and is removed without sale, 
weighing, or change of ownership of any part of the shipment, the 
owner of the livestock will be charged one-half the regular yardage. 
The yardage charges provided herein cover storage for a reasonable time. 
For each day, or fraction thereof, after the expiration of two (2) market 
days after sale of stock, the following charge will be collected : 


Cattle 10¢ per head 
a ast eae ate ea hee et 5¢ per head 
REI e> al oe he ee eee 3¢ per head 
Sheep 2¢ per head 


HANDLING AND DELIVERY OF DIRECT SHIPMENTS RECEIVED BY 
TRUCK 


Facilities and services will be furnished at the request of packers or truckers 
in connection with the receipt, care, weighing, storage for forty-eight (48) hours, 
handling, and delivery to consignee of livestock received by truck consigned direct 
to packers and not offered for sale on the public market, the charges to be as 
follows: 


Ns ic ae ico Eitan es etre dane 25¢ per head 
NTN wins coc ap tn ear ae Fae gat mire wk 15¢ per head 
Hogs 9¢ per head 
Sheep 6¢ per head 


Charges for reweighing, storage after forty-eight (48) hours, feeding, cleaning 
and disinfecting, insurance, and other miscellaneous services, will be the same 
as applied to livestock consigned to the public market for sale. 


CLEANING AND DISINFECTING 


(a) Pens and Chutes: When it is necessary to clean and disinfect any chute 
or pen as a result of handling exposed, infected or diseased livestock, the cost 
of such cleaning and disinfecting will be charged against the owner of the ship- 
ment at the following rates: 


Single deck pen 
Double deck pen 
Chutes and alleys, one-quarter (44) cent per Sq. ft. 


(b) Trucks and Other Vehicles: When requested by the owner or required 
by sanitary officers, the petitioner will furnish facilities, material and labor for 
washing and disinfecting trucks, trailers or wagons delivering livestock to its 
stockyard subject to the following charges: 

Disin- 

Small trucks or trailers with stock rack less than 10 feet in Washing  fecting 

length __ a : ai 50¢ 2Qh¢ 
Medium trucks or trailers with stock racks over 10 ft. ‘but less 

than 15 ft. in length_________~ Said es ore eet ies $1. 00 HO¢ 


Large trucks or trailers with stock ‘racks 15 ft. and « over in length_ $1. 25 T5¢ 


Twenty percent (20%) added for double decks. 
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Ir Is Furruer Orverep that the petitioner shall give at least ten 
days’ notice to the public of any change in its schedule of rates and 
charges before the effective date thereof. 

Ir Is Furruer Orverep that the petitioner shall submit to the Agri- 
cultural Marketing Administration at the close of October 31, 1942, 
and quarterly thereafter, reports which shall be in the form and shall 
contain the information specified in the stipulation, with the excep- 
tion of the report of salaries and wages, which shall be submitted 
September 30, 1942, and quarterly thereafter. 

Ir Is FurrHer Orperep that the petition filed by the petitioner on 
or about January 5, 1942, shall be, and it is hereby, dismissed. 

Iv Is Furruer Orverep that a copy hereof shall be served upon the 
petitioner by registered mail. 

Done at Washington, D. C., this 24th day of June 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ SEAL |} (S) TxHomas J Fiavin 

Assistant to the Secretary of Agriculture 

Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 

the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


(A. D. 151) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Livestock Branch, P. & S. Docket No. 298. 
In re St. JosepH Stock YARDS CoMPANY, Petitioner. Consent Order. 

This proceeding arises under the Packers and Stockyards Act, 1921, 
as amended (7 U. S. C. 1940 ed. 181), upon a petition filed by the St. 
Joseph Stock Yards Company, hereinafter referred to as the petitioner, 
for a modification of orders heretofore entered in this docket and for 
an increase in rates for yarding livestock. 

Notice of the filing of the petition was published in the Federal 
Register on December 30, 1941. By such notice, all interested persons 
were given an opportunity to be heard with respect to the issues raised 
by the petition. No one except F. R. Marshall, Secretary-Treasurer of 
the National Wool Growers Association, and the petitioner, signified 
a desire to be heard. 

By a stipulation entered into between the Agricultural Marketing 
Administration and the petitioner on or about April 13, 1942, the peti- 
tioner agreed that, if the provisions of the orders heretofore entered in 
this docket, prescribing the rates for yarding livestock, were suspended 
temporarily, (1) it would, during the period the operative effect of such 
orders was under suspension, file, publish, and assess rates not in excess 
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of those set forth in the stipulation; (2) it would not seek, by petition 
or otherwise, the right or privilege to assess rates in excess of those set 
forth in the stipulation; (3) it would prepare and file quarterly reports 
in the form set forth in the stipulation, and consent to the use of such 
reports by the Secretary of Agriculture in considering whether further 
modifications should be made in any or all of the orders entered in this 
docket; (4) the Secretary of Agriculture may, without a hearing and 
at any time, make such modification of any or all orders entered in this 
docket as he deems proper in the premises, provided that no authority 
or consent is given to the issuance of an order prescribing rates for 
yarding livestock which are lower than the rates set forth in the order 
of May 4, 1934, without petitioner’s consent, except after a hearing in 
accordance with the provisions of the Packers and Stockyards Act; 
and (5) the Secretary of Agriculture may issue an order dismissing its 
petition for an increase in rates, which was filed on or about October 
25, 1941, and supplemented on November 4, 1941. 

Under the terms of the stipulation, the Agricultural Marketing 
Administration agreed not to oppose a temporary suspension of the 
provisions of the orders heretofore entered in this docket prescribing 
maximum rates to be assessed by the petitioner for yarding livestock. 

A copy of the stipulation was submitted to F. R. Marshall, Secretary- 
Treasurer of the National Wool Growers Association, before it was 
executed, and no objection was made to the provisions thereof. 

In view of the provisions of the stipulation, there appears to be no 
reason why an order temporarily suspending the provisions of the 
orders heretofore entered in this docket prescribing maximum rates to 
be assessed by the petitioner for yarding livestock should not be 


entered. 
ORDER 


Ir Is Orpverep that the provisions of the orders heretofore entered 
in this docket on May 4, 1934, August 14, 1936, and April 13, 1938, 
prescribing maximum rates and charges to be assessed by the peti- 
tioner for yarding livestock, shall be, and they are hereby, suspended 
for the period from June 1, 1942, to and including June 1, 1943. 

Ir Is Furruer Orverep that, during the time the orders heretofore 
entered in this docket are temporarily suspended, the petitioner shall 
not publish, file, assess, or collect rates for yarding livestock in excess 
of the rates and charges set forth below: 


YARDAGE INCLUDING THE PRIVILEGE OF THE MARKET 


Received by 
Recewed truckor 
by rail driven in 


39¢ 46¢ 
27¢ 31¢ 
SALES SSAct ane tekken ndlomannieebaneceecey ae 


Sheep and Goats a ; 
I a cea see a ee I 
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Exceptions 


(1) On sheep or goats received by truck in one consignment from one consignor 
to one consignee, in excess of 150 head: 
Next 125 head, or portion thereof 11¢ per head 
Next 125 head, or portion thereof 10¢ per head 
AD over 400 Heaes.. acto. ee eS 9¢ per head 


(2) On livestock planted and resold, or weighed in the commission division: 


eee sh a he es he ee 20¢ per head 
Calves (Less than 400 pounds) 14¢ per head 
I cea ce ces : 7T¢ per head 
Sheep and Goats__- +. 7 _. 5¢ per head 


(3) On livestock resold or weighed out of the trader or speculator division 
for immediate shipment to country points for further feeding, or in the case of 
hogs, reweighed by order buyers, the following additional charges will apply: 


7T¢ per head 


Calves (Less than 400 pounds) 4¢ per head 
| AEE SOE 2¢ per head 


Sheep : 2¢ per head 


(4) On livestock consigned direct to packers or slaughterers for immediate 
slaughtering purposes at St. Joseph, Missouri, or South St. Joseph, Missouri, and 
not offered for sale, and driven direct by packers from chutes or unloading pens 
to plant, one-half of the regular rail yardage charges will apply. 

(5) When livestock is forwarded to another public market beyond St. Joseph, 
or returned to point of origin without sale, weighing, or change of ownership of 
any part of the shipment, yardage charge will be waived. 

(6) When livestock is stopped by railroads and unloaded for feed, water and 
rest, and forwarded without change of ownership, the yardage charge will be 
waived. 

Tr Is Furruer Orveren that the petitioner shall give at least ten days’ 
notice to the public of any change in its schedule of rates and charges 
before the effective date thereof. 

Tr Is Fortuer Orverep that the petitioner shall submit to the Agri- 
cultural Marketing Administration, at the close of September 30, 1942, 
and quarterly thereafter, reports which shall be in the form and shall 
contain the information specified in the stipulation. 

Tr Is FurtHer Orverep that the petition filed by the petitioner on or 
about October 25, 1941, as supplemented on November 4, 1941, shall be, 
and it is hereby, dismissed. 

Ir Is Furtuer Orperep that a copy hereof shall be served upon the 
petitioner by registered mail. 

Done at Washington, D. C., this 24th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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(A. D. 152) 


UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


In re 33rp STREET Live Pouttry CorporaTIoN, Applicant. P. & S. Docket No. 1394. 
Order Granting License. 

In August 1941, a hearing was ordered for the purpose of determin- 
ing whether the applicant, 33rd Street Live Poultry Corporation, 
should be licensed as a live poultry dealer in New York, New York, 
under the Packers and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et 
seq.). After the hearing was held, an examiner’s report, reeommend- 
ing that the license be denied, was served. No exceptions to the report 
having been filed, an order denying the license was issued on January 
27, 1942, on the ground that the application for license was not made 
in good faith for the benefit of the corporation, but was made to enable 
Isidor and Hyman Haber to remain in the poultry business although 
their license had been revoked. 

At the applicant’s request, the proceeding was reopened to afford it 
an opportunity to argue the case orally. Argument was made before 
the Assistant Secretary on March 17, 1942. The principal contention 
of the applicant was that the license of the Habers had been revoked 
only because of their poor financial condition, and that, the corpora- 
tion admittedly having ample funds to meet the financial requirements 
of the Department, there is now no reason to refuse it a license even 
though its license will enable the Habers to reenter the poultry busi- 
ness. The Government argued that the license should be denied because 
the whole purpose of the corporation was to obtain a license for the 
benefit of persons whose license had been revoked, thus working a 
fraud upon the Secretary by making ineffective his revocation of the 
Habers’ license. 

Isidor Haber and Hyman Haber, doing business as Haber Brothers, 
had their license revoked on June 28, 1941, because of a shortage of 
$428.04 in their funds. If their financial condition had improved to 
such an extent that they could meet the financial requirements of the 
Department, they might have been granted a new license upon sub- 
mitting an application therefor. Instead of applying in their own 
names, or of frankly disclosing the true facts, they became employees 
of the applicant, a corporation of which their wives are officers, and 
the corporation applied for a license. It is not strange that the Gov- 
ernment looked upon this as an attempt to deceive, and ordered a full 
investigation. Issuance of the license, therefore, has been delayed for 
some time because of the failure of the persons concerned to make 
frank disclosure of the full facts. However, as those facts are now 
disclosed, and as the record shows that the applicant’s financial condi- 
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tion meets the requirements of the Department, the license may now 
be granted. 

Therefore, it is ordered that the license applied for be issued to the 
33rd Street Live Poultry Corporation, and that a copy of this order 
be served upon the parties by registered mail or in person. 

Done at Washington, D. C., this 27th day of June 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[sean] (S) Grover B. Huw 

Assistant Secretary of Agriculture 


(A. D. 153) 
UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
In re C. H. Acker, doing business as C, H. Acker & Co., Er AL, Petitioners. 
P. & S. Docket No. 402. Consent Order. 

On June 28, July 8, and July 10, 1941, orders were entered in this 
proceeding prescribing rates and charges for the services of the peti- 
tioners of buying and selling livestock on commission at the Union 
Stock Yards, Chicago, Illinois. These orders were subsequently 
amended on November 27, 1941. By the terms of such orders the 
rates prescribed thereby terminate automatically at the close of June 
30, 1942. 

The members of the Chicago Live Stock Exchange, on June 23, 1942, 
requested that the orders, referred to above, be extended to December 
31, 1942. By stipulations entered into between the members of the 
Chicago Live Stock Exchange, The Chicago Producers Commission 
Association, the Farmers Union Live Stock Commission, and the Agri- 
cultural Marketing Administration, the parties to the stipulations, 
have agreed and consented, subject to the same terms and conditions 
contained in the stipulations set forth in the orders of June 28, July 8, 
July 10, and November 27, 1941, to the issuance of an order extending 
the operative effect of such orders to and including December 31, 1942. 

In order to test the effect of the operation of the schedule of rates 
and charges set forth in the orders of June 28, July 8, and July 10, 
1941, as amended November 27, 1941, for a calendar year, the provi- 
sions of such orders are hereby extended to and including December 31, 
1942. 

A copy of this order shall be served upon the Chicago Live Stock 
Exchange, the Farmers Union Live Stock Commission, and the Chi- 
‘ago Producers Commission Association by registered mail. 

Done at Washington, D. C., this 30th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hix 

Assistant Secretary of Agriculture 
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(A. D. 154) 
UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


In re JoNEsBoRO STocKYARD., Respondent. P. & S. Docket No. 1476. Order of 
Dismissal. 

In accordance with respondent’s request, made on June 15, 1942, 
leave is granted to withdraw the tariff it filed on or about May 25, 1942, 
which set forth rates and charges in excess of those authorized under 
its present tariff, and this proceeding, which was instituted upon the 
filing of the tariff, on or about May 25, 1942, is, therefore, dismissed. 

The supplemental feed tariff submitted by the respondent with its 
request for a dismissal of the proceeding is accepted for filing in ac- 
cordance with the provisions of Section 306 of the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 1940 ed. 207). The acceptance 
of.such tariff for filing shall be without prejudice to any future pro- 
ceeding to determine the reasonableness of the charges therein set 
forth. 

A copy of this order shall be served upon the respondent by regis- 
tered mail. 

Done at Washington, D. C., this 30th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 


[sEaL | (S) Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


(A. D. 155) 


BEFORE THE SECRETARY OF AGRICULTURE 


Mrami Livestock COMMISSION CoMPANY, Complainant v. Miami Stockyarps 
CoMPANY and BEN W. SHEPPARD, Respondents. P. & S. Docket No. 1445. Order 


of Dismissal. 

On October 16, 1941, the complainant, Miami Live Stock Commission 
Company, a partnership composed of G. L. Holden and Paul Holden, 
partners, filed a complaint under the Packers and Stockyards Act, 
1921 (7 U. S. C. 1940 ed. 181 et seq.), asking reparation from the re- 
spondents, Miami Stockyards Company and Ben W. Sheppard. Re 
spondents filed a motion asking that the complaint be made more cer- 
tain. On January 3, 1942, the examiner ordered that the complaint 
be made more definite in specified particulars. Although a copy of 
this order was served on complainant’s counsel on January 12, 1942, 
complainant has failed to clarify the complaint. 
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Since complainant has not complied with the ruling made by the 
examiner, the proceeding is dimissed. A copy hereof shall be served 
upon the parties. 

Done at Washington, D. C., this 30th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hitz 

Assistant Secretary of Agriculture 


(A. D. 156) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


CHARLES WEISZ AND CoMPANY, Complainant v. GROVEHILL PouLTRY COMPANY, 
Respondent. P. & S. Docket No. 1458. Order of Dismissal. 

On February 7, 1942, the complainant, Charles Weisz and Company, 
Chicago, Illinois, filed a complaint under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), asking reparation against the 
respondent, Grovehill Poultry Company, Chicago, Illinois. A copy 
of the complaint was served on the respondent but no answer was filed. 
Therefore, under section 202.41 (c) of the rules of practice, an order 
in favor of complainant would have been authorized. However, the 
facts alleged in the complaint were so indefinite that the examiner, 
on March 18 and June 6, 1942, wrote complainant for further data so 
that findings of fact could be prepared. No reply has been received. 

Since the record is insufficient to support such findings of fact as 
would be a necessary basis for an order of reparation, the complaint 
is dismissed. A copy hereof shall be served upon the parties by regis- 
tered mail or in person. 

Done at Washington, D. C., this 30th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 

[SEAL | (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 


CONSENT DISMISSALS 


A. D. 157. In re Martin Rosenpere and Jack Sirrsky, partners, 
doing business as DetMar Pouttry Company, P. & S. Docket No. 
1436. June 19, 1942. 

A. D. 158. Roserr J. Storms and Henry P. Eskertnen, Complain- 
ants v. James J. Beraer, Inc., Respondents, P. & S. Docket No. 
1452. June 26, 1942. 
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A. D. 159. M. R. Druck, Complainant v. Inrecrrry Pouttry Com- 
PANY, Respondent. P. & S. Docket No. 1421. June 30, 1942. 


(A. D. 160) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. A. C. A. Docket No. 3820. 


ALTON-MALCHOW COMPANY, Complainant v. J. M. Carp, or IstaANp CiTy PICKLE 
CoMPANY, and/or IsLAND Crry PICKLE CoMPANy (INc.), Respondent. Pro- 
ceedings, Findings of Fact, Conclusions, and Order on Reconsideration. 

The complainant, Alton-Malchow Company, of Chicago, Illinois, 
by letter dated May 28, 1941, petitioned the Department for a recon- 
sideration of an order of May 21, 1941, which dismissed its complaint 
for reparation under the Perishable Agricultural Commodities Act 
(7 U.S. C. 1940 ed. 499a), against J. M. Card, doing business as Island 
City Pickle Company, Inc., at Eaton Rapids, Michigan. The dis- 
missal was based upon the ground that the contract upon which the 
complaint was based was not made with Card in his individual capac- 
ity. In its petition for rehearing, the complainant calls attention to 
the fact, which was not considered by the Department, that after 
Card filed his answer contending that the transaction was not with 
him individually but with Island City Pickle Company, Inc., the 
complainant filed its opening statement of facts, in which it joined 
Island City Pickle Company, Inc., as a respondent. It contends that 
this amounted to an amendment of the complaint. 

The opening statement of facts is sufficient, in itself, to constitute 
an original complaint and was filed within the time allowed by the 
statute for the filing of a complaint for reparation. It named the 
corporation as respondent and was fully informative as to the facts 
upon which the claim was based. It was, therefore, entitled to con- 
sideration as a complaint against the respondent corporation and 
should be disposed of on its merits. The statute does not require 
formality. The courts have held that a similar provision in the Inter- 
state Commerce Act for the filing of a complaint for reparation is to 
be construed liberally and that a mere letter to the Interstate Com- 
merce Commission requesting its help in securing reparation could 
be treated as a complaint, since sufficient facts were given. In that 
case (Dickerson v. Louisville & Nashville Railroad Co., 187 Fed. 
874), it was contended that the complainant’s letter to the Interstate 
Commerce Commission, stating that it had been overcharged a certain 
sum on two carload shipments, was not sufficient as a complaint. The 
court said at page 878: 
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“There are no formal pleadings prescribed in matters pending before the com- 
mission... The letter sets forth in substance all that a formal complaint 
would contain; and, while it does not ask for a judgment for the $154.81 and 
interest claimed to be due the complainant, yet it does contain a substantial 
prayer for relief against the defendant by way of damages for the wrongdoing 
alleged in it. The letter was sufficient to call the commission’s attention to all 
they needed to know as a basis for issuing a notice to the defendant to meet 
the charges, and in fact a notice was regularly issued upon it. This was a 
sufticient petition.” 

In affirming the lower court, the Circuit Court of Appeals, in Lowis- 
ville & Nashville Railroad Co, v. Dickerson, 191 Fed. 705, said at 
page 711: 

“The Commission held the original communication a sufficient complaint .. . 
and we think correctly. It was sufficient to inform the defendant of plaintiff's 
grievance. Formality was not required.” 

Cf. Georgia Railway v. Blish, 241 U.S. 190, 198. 

It appears from the record that, on-or about June 21, 1940, J. M. 
Card, president of Island City Pickle Company, Inc., talked with 
W. O. Malchow, one of the partners of Alton-Malchow Company, 
as to the possible packing and sale of frozen strawberries and rasp- 
berries. The respondent authorized the complainant to sell for it 
specified quantities of these commodities, including from 100 to 150 
barrels of frozen red raspberries. The complainant, accordingly, sold 
150 barrels of red raspberries at 9 cents per pound, f. 0. b. Eaton 
Rapids, Michigan, to Squire-Dingee Company of Chicago, Illinois, 
and the sale was confirmed by Card over long distance telephone. 
The complainant then executed a memorandum of sale and mailed 
copies thereof to the buyer and to the seller. The memorandum of 
sale required shipment of the berries from Eaton Rapids, Michigan, 
to Chicago, Illinois. Subsequently, on July 11, 1940, a letter signed 
“Island City Pickle Co., by J. M. Card,” informed the complainant 
that the raspberry crop looked “like a fizzle,” and that unless the 
situation changed soon the respondent would “have to abandon the 
plan of packing raspberries.” The respondent did not furnish the 
berries to Squire-Dingee Company. Since it had not seen fit to protect 
itself against a crop failure, which would make it impossible to secure 
the berries for packing, by adding a provision to that effect in the 
memorandum of sale, the respondent is bound by the contract. There 
is no proof that raspberries in sufficient quantities to meet the contract 
could not have been obtained in the general production territory 
tributary to Eaton Rapids, Michigan, or at other markets within the 
State. 

The memorandum of sale indicated that a barrel would contain 375 
pounds of frozen berries and that the seller was to pay 4 percent 
brokerage on the total sale price. The value of 150 barrels of rasp- 
berries at 9 cents a pound was $5,062.50, and the brokerage would 
therefore be $202.50. 
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In the respondent’s answering statement of facts, it is contended 
that the complaint should be dismissed for the reason, among others, 
“4. Since there has been no showing of damages of any kind which 
complainant has suffered inasmuch as Squire-Dingee bought elsewhere 
and complainant made a commission upon that transaction ;” The fact 
that the complainant found another seller who furnished berries 
to Squire-Dingee Company, and was probably paid a commission 
therefor, is immaterial. The complainant secured a buyer for the 
respondent’s raspberries and was entitled to a commission for perform- 
ing that service. The respondent by its statement that Squire-Dingee 
bought elsewhere admits that Squire-Dingee was a ready, willing, and 
able purchaser. 

The Island City Pickle Company, Inc., did not hold a license under 
the Perishable Agricultural Commodities Act at the time that it 
entered into the transaction involved in this proceeding. However, 
in connection with a disciplinary complaint filed against it by T. C. 
Curry, of the Agricultural Marketing Service, the company admitted, 
in a letter of June 4, 1941, to the Agricultural Marketing Service, that 
it had engaged in transactions in fresh fruits and vegetables, as 
defined in the act, in interstate commerce and should have obtained a 
license under the statute. In that letter, it said: “Of course, we should 
have had a license last year, and we shall be glad to send you $10.00 
for this arrearage . . .” Its transaction with the complainant in this 
proceeding occurred on June 21, 1940, which was within the year 
during which the respondent concedes that it was subject to the pro- 
visions of the act and is, therefore; within the jurisdiction of the 
Secretary of Agriculture. 


FINDINGS OF FACT 


1. The complainant, Alton-Malchow Company, is a partnership en- 
gaged in the business of negotiating sales of perishable agricultural 
commodities for others, as a broker. Robert L. Alton and Walter O. 
Malchow are the individual members of the partnership and conducted 
the business thereof at 308 West Washington Street, Chicago, Illinois. 

2. Island City Pickle Company, Inc., is a corporation organized and 
existing under the laws of the State of Michigan. J. M. Card is the 
president of that corporation. During the year 1940, Island City 
Pickle Company, Inc., by its own admission, was subject to the pro- 
visions of the Perishable Agricultural Commodities Act and should 
have been licensed in accordance with its provisions. It subsequently 
paid the arrearage due because of its failure to obtain a license. The 
transaction in this proceeding was, therefore, subject to the provisions 
of the Perishable Agricultural Commodities Act and within the juris- 
diction of the Secretary of Agriculture, 
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3. On or about June 21, 1940, the complainant, as agent, secured 
an order from Squire-Dingee Company, 1908 Elston Avenue, Chicago, 
Illinois, to buy, for delivery to it at Chicago, Illinois, 150 barrels of 
frozen red raspberries from Island City Pickle Company, Inc., at the 
price of 9 cents per pound, f. o. b. Eaton Rapids, Michigan, delivery 
to be made from the 1940 crop. Such contract to buy and sell was 
entered into by the complainant for and on behalf of Island City 
Pickle Company, Inc., a corporation, acting through its president, 
J. M. Card. 

4. Island City Pickle Company, Inc., agreed to pay the complainant 
a brokerage of 4 percent of the price which Squire-Dingee Company 
had agreed to pay for 150 barrels of frozen red raspberries. 

5. Island City Pickle Company, Inc., failed to deliver the rasp- 
berries to Squire-Dingee Company, and failed and refused to pay the 
agreed brokerage fee to the complainant. 

6. The total price which Squire-Dingee Company had agreed to pay 
for 150 barrels of frozen raspberries, containing 375 pounds each, was 
9 cents per pound, making a total of $5,062.50, 

7. The amount of brokerage which the complainant earned and 
Island City Pickle Company, Inc., failed and refused to pay was 
$202.50. 

8. The respondent, J. M. Card, acted for the corporation in entering 
into the contract to sell to Squire-Dingee Company, as president of 
the respondent, Island City Pickle Company, Inc., a corporation, and 
not as an individual. 

9. The complaint was filed with the Agricultural Marketing Service 
on November 1, 1940, which filing was within nine months from the 
date that the cause of action accrued. 
CONCLUSIONS 

Since J. M. Card, acting for Island City Pickle Company, Inc., a 
corporation, agreed to pay a brokerage fee of 4 percent on the sale price 
of 150 barrels of frozen raspberries and the complainant negotiated a 
sale of the berries to a purchaser ready, able, and willing to buy, the 
complainant was entitled to the agreed brokerage, and the failure of 
the corporation to pay the brokerage constituted a failure to account 
to the complainant within the meaning of secion 2 of the act. Repara- 
tion should be awarded the complainant in the full amount claimed 
as damages in the complaint. The facts concerning the respondent’s 
failure to account should be published, 


ORDER 


Ir Is Orperep that the complainant, Alton-Malehow Company, a 
partnership, of Chicago, Illinois, and Robert L. Alton and Walter O. 
Malchow, the individual members thereof, be. and they hereby are, 
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awarded reparation against the respondent, Island City Pickle Com- 
pany, Inc., a corporation of Eaton Rapids, Michigan, in the amount 
of $202.50, with interest thereon at the rate of 5 percent per annum 
from July 1, 1940, until paid. 

Ir Is FurrHer Orperep that the respondent, Island City Pickle 
Company, Inc., a corporation, shall pay said sum of $202.50, together 
with interest thereon, to Alton-Malchow Company, as reparation, 
within thirty days from the date of this order. 

Ir Is Furruer Orperep that the facts and circumstances concern- 
ing the failure of Island City Pickle Company, Inc., a corporation, 
to pay brokerage to the complainant in the amount stated should be 
published by the Agricultural Marketing Service. as authorized by 
Section 8 of the Perishable Agricultural Commodities Act, 1930, as 
amended. 

Ir Is Furruer Orpverep that as to the respondent, J. M. Card, an 
individual, of Eaton Rapids, Michigan, the complaint is dismissed. 

Ir Is FurrHer Orpverep that a copy hereof shall be served upon 
the parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 24th day of January 1942. Wit- 
ness my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hitt 

Assistant Secretary of Agriculture 


(A. D. 161) 


UnitTep STATES OF AMERICA 
3EFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Administration, Agricultural Marketing Service, 
Pp, A. C, A. Docket No, 3958. 
In re Lewis D. GoLpsTEIN Fruit & Propucr Corporation, Applicant. Proceed- 
ings, Findings of Fact, Conclusions, and Order. 

On March 28, 1941, the Lewis D. Goldstein Fruit & Produce Cor- 
poration, Second and Dock Streets, Philadelphia, Pennsylvania, filed 
an application for a license under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), subse- 
quently referred to as the act, to engage in the business of handling 
fresh fruits and vegetables in interstate commerce as a commission 
merchant, dealer, or broker, as defined in the act. On May 12, 1941, 
the Under Secretary of Agriculture issued a notice of hearing and 
order to show cause why the application should not be denied. 
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The order to show cause was issued because Lewis D. Goldstein, 
the president of the applicant corporation, was also the president of 
Lewis D. Goldstein Co., Inc., a licensee against which disciplinary 
proceedings were instituted on March 21, 1941. The present pro- 
ceeding and the disciplinary action (H. A. Spilman v. Lewis D. Gold- 
stein Co., Inc., P. A. C. A. Docket No. 3914) have from the first been 
considered as companion proceedings, as the complaints in both cases 
allege violations of the act with respect to the same five transactions. 

A hearing was commenced on May 22, 1941, before examiner Jack 
W. Bain. C. E. Miles appeared as counsel for the Department and 
Leon S. Rosenthal as counsel for the applicant. It was stipulated by 
counsel that the entire record in the proceeding entitled 7. A. Spilman 
v. Lewis D. Goldstein Co., Inec., P. A. C. A. Docket No. 3914, should be 
considered as a part of the record in the present case. The hearing was 
reopened on December 3, at which time Robert B. Throckmorton pre- 
sider as examiner, both parties being represented by the same counsel. 
Notice was taken of the applicant’s application for a license. 

On February 7, 1942, the examiner issued his report, which recom- 
mended that the present application be denied. The applicant filed 
exceptions to this report. At the applicant’s request an oral argument 
was held on March 5, 1942, before Assistant Secretary of Agriculture 
Grover B. Hill in connection with this and the companion proceeding. 
The same counsel appeared at the argument as at the hearing. 

Section 4 (b) of the act directs the Secretary to refuse to issue a 
license to an applicant “ . .. (3) if he finds, in case the applicant is 
a... corporation, that any individual holding office . . . in the ap- 
plicant, has previously been responsible in whole or in part for any 
violation of the provisions of the Act for which the license of such . . 
corporation in which such person held any office . . . was revoked 
under the provisions of,section 8; or (4) if at any time within two years 
he has found after notice and hearing, in case the applicant isa... 
corporation, that any individual holding any office . . . in the appli- 
cant was responsible in whole or in part for any flagrant or repeated 
violation of the provisions of section 2.” These provisions both present 
the issue of whether an officer of the applicant corporation has been 
responsible in whole or in part for certain kinds of violations of the act. 

The record shows that the applicant corporation has but two officers, 
Lewis D. Goldstein, president, and Earl H. Wert, secretary-treasurer. 
Almost alT of the corporate stock is now held in escrow, but when it is 
released Lewis D. Goldstein will receive 70 percent and Earl H. Wert 
30 percent of the stock. Wert is almost exclusively in charge of the 
financial aspects of the business and also exercises some supervisory 
control over Goldstein’s buying and selling operations. Wert was a 
banker for many years before he became an officer of the applicant 
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corporation, but he is now devoting almost all of his time to the appli- 
cant’s business. The applicant corporation was organized after Lewis 
D. Goldstein Co., Inc., ceased to operate, but there has been no attempt 
at subterfuge, nor is there evidence of bad faith with respect to this 
change of corporate form. 

Goldstein testified that he was the president of the Lewis D. Gold- 
stein Co., Inc., and that the only other officer was his brother, Herman 
L. Goldstein, who was “the man in the office.” He further testified 
that Herman L. Goldstein had nothing to do with the buying, selling, 
and receiving activities of the corporation. Under these circumstances 
and, also, in view of the evidence introduced into the record in the dis- 
ciplinary proceeding, it is clear that Lewis D. Goldstein is wholly 
responsible for any violations of the act that may have been committed 
by the Lewis D. Goldstein Co., Inc. 

As has been mentioned, the order to show cause in this proceeding 
is closely similar to the complaint in the disciplinary action, in that 
both proceedings are based upon the same five alleged violations of 
section 2 of the act. It is not believed either necessary or desirable to 
repeat the discussion, with respect to these charges, that is contained 
in the final order in P. A. C. A. Docket No. 3914. This discussion is, 
however, hereby incorporated by reference into this order. By way 
of summary, it may be said that I concluded that three of the charges 
were not proved by the record, but that the Lewis D. Goldstein Co., 
Inc., had violated the act by failing to pay J. R. Paxton a balance due, 
with respect to a joint account transaction involving the sale of five 
cars of tomatoes, and by rejecting, without reasonable cause, four car- 
loads of tomatoes purchased from D. B. Bruno. These violations of 
the act were sufficient to warrant imposition of a 90-day suspension 
order against Lewis D. Goldstein Co., Inc., but they were not con- 
sidered sufficient to warrant the revocation of the corporation’s license. 
Under the circumstances, the present application cannot be denied by 
virtue of section 4 (b) (3) of the act; nor are the violations such as 
to make section 4 (b) (4) applicable. The application of the Lewis D. 
Goldstein Fruit & Produce Corporation will, therefore, be granted. 


FINDINGS OF FACT 


1. The applicant, Lewis D. Goldstein Fruit & Produce Corporation, 
Second and Dock Streets, Philadelphia, Pennsylvania, filed an appli- 
cation for a license under the act on March 28, 1941. 

2. The only officers of the applicant corporation are Lewis D. Gold- 
stein, president, and Earl H. Wert, secretary-treasurer. 

3. On March 5, 1938, Lewis D. Goldstein Co., Inc. was duly licensed 
under the act, but the license was not renewed prior to April 5, 1942, 
and it has now terminated. This corporation is no longer actively en- 
gaged in business. 
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4, Lewis D. Goldstein, the president of the applicant corporation, 
was president of the Lewis D. Goldstein Co., Inc., when the transac- 
tions alleged in the order to show cause occurred. 

5. The record is insufficient to sustain the violation alleged in para- 
graph 2 of the order to show cause, relating to the Graves Bros. trans- 
action. 

6. Shortly before June 25, 1940, the Lewis D. Goldstein Co., Ine. 
purchased two carloads of tomatoes from D. B. Bruno through a 
broker, M. L. (Buck) Barry, which tomatoes were shipped in inter- 
state commerce from Texas to the corporation at Philadelphia, Penn- 
sylvania, in cars ART 16012 and ART 37795. The shipments were 
purchased subject to “advise” billing, but on June 27 the shipper may 
have agreed to release the cars immediately to the corporation and the 
corporation may have agreed to pay the two drafts for the shipments 
on June 27 or June 28, Neither party complied with this possible 
agreement, so that the corporation’s failure to pay the drafts on the 
dates alleged in paragraph 3 of the order to show cause was not a viola- 
tion of the act. The corporation subsequently paid for the tomatoes 
in full by check sent to the shipper. 

7. On June 25, 1940, the Lewis D. Goldstein Co., Inc., purchased 
from D. B. Bruno, through M. L. (Buck) Barry, four carloads of 
tomatoes which were shipped in interstate commerce from Texas to the 
corporation in Philadelphia, Pennsylvania, in cars PFE 33502, MDT 
22529, PFE 29789 and PFE 98343. These shipments were purchased 
subject to “advise” billing by Barry, who acted within the scope of 
his authority in making this purchase, 

8. Three of the cars arrived in Philadelphia on June 29, 1940, and 
the fourth car arrived there on July 1. The Lewis D. Goldstein Co., 
Inc., rejected all four shipments on July 1, 1940, because they had not 
been released to it. 

9. The rejection by the Lewis D. Goldstein Co., Inc., of the four ship- 
ments was without reasonable cause. 

10. During the month of July 1939, the Lewis D. Goldstein Co., Ine., 
at Philadelphia, Pennsylvania, received five carloads of tomatoes 
shipped in interstate commerce from Tennessee or Mississippi in cars 
NRC 5413, IC 52094, NRC 4819, MDT 4220, and IC 54608, by J. R. 
Paxton pursuant to a joint account agreement between these parties, 
whereby the corporation agreed to pay the cost of the tomatoes and 
to share the profit or loss equally with Paxton. 

11. The Lewis D. Goldstein Co., Inc., accepted and sold these to- 
matoes and rendered accounts sales thereon to Paxton, showing a total 
profit to the joint account of $316.52. The corporation has paid Paxton 
only $1,000, thus leaving an unpaid balance of $1,692.50 for the cost 
price and $158.26, for Paxton’s share of the profit, or a total balance 
of $1,850.76. 
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12. The Lewis D. Goldstein Co., Inc., has failed to show that Paxton 
extended credit to it for the balance due. The record does show that 
Paxton definitely considered the balance due as of January 26, 1941. 

13. The record is insufficient to sustain the violation alleged in para- 
graph six of the order to show cause, relating to the Austin F. Avery 
transaction. 

14. The rejection of the four carloads of tomatoes purchased from 
Bruno and the failure to pay Paxton occurred within two years prior 
to the date of the present application for a license. 


CONCLUSIONS 


It is concluded that Lewis D. Goldstein Co., Inc., of Philadelphia, 
Pennsylvania, violated section 2 of the act by rejecting, without rea- 
sonable cause, four shipments of tomatoes shipped by D. B. Bruno, 
and by failing to pay J. R. Paxton the balance of $1,850.76 due for 
five carloads of tomatoes purchased on a ‘joint-account basis; that 
Lewis D. Goldstein is president of the applicant corporation, was presi- 
dent of the Lewis D. Goldstein Co., Inc., when these violations occurred, 
and is personally responsible for these violations; that the violations 
were not such as to warrant the denial of the present application; and 
that the present application should, therefore, be granted. 


ORDER 


Ir Is Orperep that the application of the Lewis D. Goldstein Fruit & 
Produce Corporation, Second and Dock Streets, Philadelphia, Penn- 
sylvania, for a license under the act be, and the same hereby is, granted. 

Ir Is Furrner Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by section 8 of the act. 

It Is Furtuer Orperep that a copy hereof be served upon the appli- 
cant, by registered mail or in person, and that this order shall become 
effective ten days after such completed service. 

Done at Washington, D. C., this 18th day of April 1942. Witness 
my hand and seal of the Department of Agriculture. 

[SEAL | (S) Grover B. Hitt 

Assistant Secretary of Agriculture 


(A. D. 162) 


UNITED STATES OF AMERICA 


‘ 


BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Agricultural Marketing Service, 
P. A. C. A. Docket No. 3914. 


H. A. SprpmMan, Complainant v. Lewis D. GoLpsrEIN ComMPANY, INc., Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order. 

On March 21, 1941, the complainant, as an employee of the United 

States Department of Agriculture, filed a complaint against the re- 
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spondent, Lewis D. Goldstein Company, Inc., alleging violations of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S. C. 1940 ed. 499a), subsequently referred to as the act, with respect 
to five separate transactions. A hearing was commenced on May 21, 
1941, at Philadelphia, Pennsylvania, before examiner Jack W. Bain, 
and was continued to a later date. The complainant was represented 
by C. E. Miles, Office of the Solicitor, Department of Agriculture, and 
the respondent was represented by its attorney, Leon S. Rosenthal. 
The hearing was reopened on December 3, at which time Robert B. 
Throckmorton presided as examiner, both parties being represented 
by the same counsel. Official notice was taken of the license issued 










to the respondent. 

On February 6, 1942, the examiner issued his report which recom- 
mended that the respondent’s license be revoked. The respondent 
filed exceptions to this report and a request for oral argument, which 
was granted. The argument was accordingly held on March 5, 1942, 
before Assistant Secretary of Agriculture Grover B. Hill. The same 
counsel appeared at the argument as at the hearing. 

It is clear at the outset that the complaint should be dismissed as to 
two of the five transactions in question. No evidence was introduced 
on behalf of the Department with respect to paragraph 9 of the com- 
plaint, relating to a transaction between the respondent and John 
Marella acting as agent for Austin F. Avery, of Syracuse, New York, 
and counsel for the Department has recommended that the proceeding 
be dismissed as to this count. The charge made in paragraph 5 of 
the complaint has already been before the Secretary in a reparation 
proceeding (Graves Brothers Company vy. Goldstein, P. A. C. A. 
Docket No. 3839) in which the complaint was dismissed because the 
parties settled their dispute at the hearing and the complainant’s at- 
torney conceded that the respondent had a reasonable basis legally and 
morally for its defense. Counsel for the Department has recom- 
mended dismissal also of this count. 

The three remaining counts are charged in paragraphs 6, 7, and 8 of 
the complaint, which will be referred to as counts 6, 7, and 8. Counts 
6 and 7 relate to two separate but closely related transactions with 
respect to the respondent’s purchase of Texas tomatoes, through its 
agent, M. L. (Buck) Barry, from D, B. Bruno. Count 6 charges the 
respondent with failing to pay drafts drawn on it for two carloads of 
tomatoes, and Count 7 charges it with rejecting four shipments of 
tomatoes without reasonable cause. Count 8 charges the respondent 
with a failure to pay J. R. Paxton for tomatoes handled on a joint 
account basis. 


Count 6. 
The evidence shows that “immediately prior” to June 25, 1940, 
the respondent purchased from D. B. Bruno, through a broker, M. L. 
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(Buck) Barry, two carloads of Texas tomatoes which were shipped 
in interstate commerce from Texas to Philadelphia, Pennsylvania, 
in cars ART 16012 and ART 37795. These shipments were pur- 
chased subject to “closed” or “advise” billing, which meant that the 
respondent could not take possession of them until it had paid the 
drafts drawn on it by the shipper. This was known to the respondent, 
but was apparently not satisfactory to it, as on June 27, 1940, the 
respondent’s president, in a telephone conversation with the broker, 
Barry, requested that the cars be released to the respondent prior 
to its payment of the drafts. In the course of this conversation, it 
was agreed that Barry would procure the immediate release of the 
two cars and that the respondent would pay the drafts either that 
day or the day following. The record does not show that a verbal 
agreement was made, but, assuming this to be the case, the respondent 
was unable or unwilling to pay the drafts and it, accordingly, failed 
to.comply with its part of the agreement. On the other hand, Bruno 
also failed to comply with the agreement as he refused to release the 
cars until after the drafts were paid. 

Under the circumstances, neither party can be bound by the alleged 
agreement, and the respondent’s failure in this respect cannot be 
said to be an offense against the act. The record shows that on June 
30 or July 1 Bruno did release the cars to the respondent, after 


Barry, the broker, had personally guaranteed their payment; and 
that on July 1, after the cars had been released, the respondent air- 
mailed a check to the shipper, which check was ultimately cashed. 
The proof does not establish a failure to account, in violation of section 
2 of the act, and the proceeding should, accordingly, be dismissed as 


to this count. 


Count 7. 

The evidence in this proceeding with respect to Count 7 consists 
of the record in the case of D. B. Bruno v. Lewis D. Goldstein Com- 
pany, Inc., P. A. C. A. Docket No. 3725, in which an order was issued 
on September 24, 1941, awarding reparation to the applicant in the 
amount of $1,068.44, with interest, to compensate for loss caused by 
the respondent’s rejection without reasonable cause of four carloads 
of tomatoes. It was found in this proceeding that on June 25, 1940, 
the respondent had purchased from the complainant through the 
broker, Barry, four cars of tomatoes (PFE 33502, PFE 29789, PFE 
98343, and MDT 22529) billed “advise”; that Barry was authorized 
to purchase tomatoes shipped on “advise” or “closed” billing; and 
that the respondent’s rejection of the four shipments because they 
were not billed “open” (that is, subject to the respondent’s possession 
and control without the necessity of prior payment) was without 
reasonable cause and in violation of the act. 
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I have re-examined the facts pertaining to this count, for the 
purpose of ascertaining whether the offense warrants the imposition 
of a penalty against the respondent. My reconsideration of this evi- 
dence clearly leads me to affirm my former conclusion that the respond- 
ent’s rejection of the four shipments of tomatoes was without reason- 
able cause and in violation of the act. The evidence shows that the 
respondent purchased the tomatoes on June 25, 1940, through its 
agent, Barry, who had no express instructions as to billing, and who 
had previously purchased for the respondent cars which were billed 
“closed.” The respondent acquiesced in the fact that the four ship- 
ments were bought “closed,” although it unsuccessfully attempted 
to alter this term of the original contract by subsequent agreement, 
which, if made, was breached by both parties. The respondent did 
not positively reject the shipments until July 1, 1940, although three 
of the cars arrived at Philadelphia, Pennsylvania, on June 29, and 
the fourth car on July 1. The reason then given for the rejection 
was different from that subsequently urged by the respondent in the 
course of this proceeding. In addition, the market was slipping 
badly and the respondent was either unable or unwilling to accept 
the cars on a “closed” billing, regardless of its duty to do so. Under 
the circumstances disciplinary action is plainly in order. 


Count 8. 

Paragraph 8 of the complaint alleges the following facts which 
are admitted by the respondent in its answer: that during the month 
of July 1939, the respondent and J. R. Paxton entered into a con- 
tract, whereby Paxton agreed to purchase and ship Mississippi toma- 
toes to the respondent and the respondent agreed to sell the tomatves 
for the joint account of the two parties; that pursuant to this con- 
tract Paxton purchased five carloads of tomatoes at a total cost price 
of $2,692.50 and shipped them during the month of July 1939, from 
loading points in Mississippi to the respondent at Philadelphia, 
Pennsylvania; that the respondent accepted and sold these tomatoes 
and rendered accounts sales thereon to Paxton, showing a total profit 
to the joint account of $316.52 above the cost price; and that the 
respondent has paid Paxton only $1,000, and has failed to pay the 
balance of $1,850.77. 

The only issues raised by the respondent’s answer are (1) whether 


an agreement was made as to when the respondent would account 
to Paxton for the cost price of the tomatoes; (2) whether Paxton 
extended credit to the respondent for the balance due; and (3) 
whether the respondent’s inability to pay promptly is a valid de- 
fense. With reference to this first question, Paxton testified by 
way of deposition that “Lewis D. Goldstein Co., Inc., was supposed 
to air-mail a check for the cost of tomatoes for each carload upon 
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arrival of invoice.” Lewis D. Goldstein did not deny this in his testi- 
mony at the hearing. He stated that the respondent rendered ac- 
counts of sale to Paxton and paid for the cost of all tomatoes received 
by it on a joint account basis, regardless of whether the trans- 
action resulted in a profit or a loss. The respondent has also ad- 
mitted in its answer that it rendered accounts sales to Paxton for 
the tomatoes in question. It may be fairly inferred from this evi- 
dence that the respondent was bound by the agrement to pay Paxton 
the cost price of the tomatoes at the time the accounts of sale were 
rendered. Its failure to do this was a failure “truly and correctly 
to account promptly” and was a violation of section 2 of the act, 
unless it be found that a new agreement was made as to the date of 
payment. 

The evidence is conflicting as to whether Paxton agreed to an 
extension of time for payment of the amount due. The burden of 
proof with respect to this issue is, of course, on the respondent. The 
respondent contends that Paxton’s failure to file a complaint against 
it, under the act, is proof of his extension of credit to it. The 
evidence shows, however, that on January 26, 1941, Paxton wrote 
the Department and inquired whether a complaint could be filed 
at that time. In view of this circumstance, it is clear that even 
though it be assumed that Paxton extended credit to the respondent, 
the credit period had elapsed prior to January 26, 1941. The bal- 
ance of $1,850.77 had not been paid as of December 3, 1941, the time 
of hearing. There can thus be no question that the respondent has 
failed to account promptly to Paxton for this sum. This constitutes 
a violation of section 2 of the act, and it is not a justification of the 
respondent’s conduct that financial reverses rendered it incapable of 
making payment. (See Spilman v. L’. H. Brumby Fruit and Produce 
Company, P. A. C. A. Docket No. 2943; S-2076.) 


Motions and Objections 


By way of a statement made at the close of the hearing and, also, 
by a brief filed after the hearing, the respondent’s attorney has 
raised certain objections. One of these is that the Secretary has no 
jurisdiction to consider either Count 6 or Count 8, because no repa- 
ration complaints were filed with respect to these matters. Sec- 
tion 6(b) of the act, which pertains to the filing of disciplinary 
complaints, provides, in part, that “. . . any employee of the United 
States Department of Agriculture or any interested person may file, 
in accordance with the rules and regulations of the Secretary, a 
complaint of any violation of any provision of this Act by any 
commission merchant, dealer, or broker, and may request an investi- 
gation of such complaint by the Secretary.” The Secretary’s reg- 
ulations provide that “Disciplinary proceedings may be instituted 
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only upon moving papers filed by the Chief of the Service (or by 
an employee of the Division to whom the Chief of the Service shall 
have delegated the authority to institute such proceedings), acting 
either as a result of the informal complaint procedure hereinbefore 
provided or on his own motion...” [italics supplied] (7 CFR 
47.6(b); 6 F. R. 3502). In the light of these provisions it is clear 
that a disciplinary action, such as the present proceeding, may be 
brought concerning transactions which have not been made the basis 
of reparation complaints. 

Respondent’s attorney also states, in effect, that only transactions 
involving fraud or bad faith may be made the basis for disciplinary 
action. However, section 8 (a) of the act provides that “Whenever 
(a) the Secretary determines, as provided in section 6, that any com- 
mission merchant, dealer, or broker has-violated any of the provisions 
of section 2... the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the license of such 
offender for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may by order revoke 
the license of the offender.” This provision clearly authorizes the 
Secretary to issue disciplinary orders whenever, after proper pro- 
cedure, he finds that there has been a violation of “any of the provision- 
of section 2.” The presence of fraud is not required either expressly 
or by necessary implication. 

Objection was made to the Secretary’s jurisdiction with respect to 
Count 7, because the reparation case, based on this transaction, has 
been appealed to the District Court of the United States for the East- 
ern District of Pennsylvania. Respondent’s counsel asserts in his 
brief that “* * * if, as is quite possible, a Court and jury should 
decide that the Secretary had erred in his decision (in the reparation 
case), any disciplinary complaint based on this count must of itself 
automatically fall.” The present proceeding is entirely separate and 
distinct from the reparation proceeding and it is difficult to see how 
a judicial determination in one case would “automatically” affect the 
other. The Secretary’s jurisdiction in the instant case is not affected 
by the appeal. After final order is issued in this case, however, it will, 
of course, be subject to court review. 

The record thus shows that the respondent violated section 2 of the 
act in connection with transactions involved in Coynts 7 and 8. The 
proceeding should be dismissed, however, as to the other counts 
charged. The nature of the violations involved in Counts 7 and 8 is 
such that the respondent’s license should be suspended for a period of 
ninety days. However, inasmuch as the respondent is no longer 
actively engaged in business and because its license expired on March 5, 
1942, and was not renewed within the time permitted by the act, it is 
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neither possible nor necessary to put this penalty into effect. In view 
of this circumstance, the proceeding will be,dismissed but publication 
of the facts found herein will be ordered. 


FINDINGS OF FACT 


1. The complainant, whose address is Agricultural Marketing Ad- 
ministration, Department of Agriculture, Washington, D. C., is an 
employee of the United States Department of Agriculture. 

2. The respondent, Lewis D. Goldstein Co., Inc., is a corporation, 
whose address is Produce Building, Second and Dock Streets, Phila- 
delphia, Pennsylvania. 

3. The respondent is now, and has been since March 5, 1938, licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended, 
as a dealer and/or commission merchant. 

4. The record in this proceeding is insufficient to sustain the charge, 
alleged in paragraph 5 of the complaint, involving the purchases of 
fresh fruits and vegetables from Graves Bros. Company. 

5. Shortly before June 25, 1940, the respondent purchased two car- 
loads of tomatoes from D. B. Bruno through a broker, M. L. (Buck) 
Barry, which tomatoes were shipped in interstate commerce from 
Texas to the respondent at Philadelphia, Pennsylvania, in cars ART 
16012 and ART 37795. The shipments were purchased subject to 
“advise” billing, but on June 27 the shipper may have agreed to release 
the cars immediately to the respondent and the respondent may have 
agreed to pay the two drafts for the shipments on June 27 or June 238. 
Neither party complied with this possible agreement, so that the 
respondent’s failure to pay the drafts on the dates alleged in Count 6 
of the complaint was not a violation of the act. The respondent sub- 
sequently paid for the tomatoes in full by check sent to the shipper. 

6. On June 23, 1940, the respondent purchased from D. B. Bruno, 
through M. L. (Buck) Barry, four carloads of tomatoes which were 
shipped in interstate commerce from Texas to the respondent in 
Philadelphia, Pennsylvania, in cars PFE 33502, MDT 22529, PFE 
29789 and PFE 98343. These shipments were purchased subject to 
“advise” billing by Barry, who acted within the scope of his author- 
ity in making this purchase. 

7. Three of the cars arrived in Philadelphia on June 29, 1940, 
and the fourth car arrived there on July 1. The respondent re- 
jected all four shipments on July 1, 1940, because they had not been 
released to it. 

8. The respondent’s rejection of the four shipments was without 
reasonable cause. 

9. During the month of July 1939, the respondent, at Philadel- 
phia, Pennsylvania, received five carloads of tomatoes shipped, in 
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interstate commerce from Tennessee or Mississippi in cars NRC 5413, 
IC 52094, NRC 4819, MDT 4220, and IC 54608, by J. R. Paxton 
pursuant to a joint account agreement between these parties, whereby 
the respondent agreed to pay the cost of the tomatoes and to share 
the profit or loss equally with Paxton. 

10. The respondent accepted and sold these tomatoes and rendered 
accounts sales thereon to Paxton, showing a total profit to the joint 
account of $316.52. The respondent has paid Paxton only $1,000, 
thus leaving an unpaid balance of $1,692.50 for the cost price and 
$158.26 for Paxton’s share of the profit, or a total balance of $1,850.76. 

11. The respondent has failed to show that Paxton extended credit 
to it for the balance due. The record does show that Paxton defi- 
nitely considered the balance due as of January 26, 1941. 

12. The record is insufficient to sustain the charge alleged in para- 
graph 9 of the complaint. 

13. The complaint was filed on March 26, 1941, which was within 
the two-year period permitted by the act for the filing of disciplinary 
complaints. 

CONCLUSIONS 


It is concluded that the record fails to prove the violations alleged 
in paragraphs 5, 6, and 9 of the complaint; that the respondent vio- 
lated section 2 of the act by rejecting, without reasonable cause, the 


four shipments of tomatoes from D. B. Bruno, and by failing to 
pay J. R. Paxton the balance of $1,850.76 due for the five carloads 
of tomatoes purchased on a joint account basis; that the respondent’s 
conduct would warrant the suspension of its license for ninety days 
had the respondent not permitted its license to terminate; and that 
the facts and circumstances should be published by the Agricultural 
Marketing Administration, as provided in section 8 of the act. 


ORDER 


Irv Is Orperep that, inasmuch as the respondent’s license has termi- 
nated, the proceeding be, and it hereby is, dismissed. 

Ir Is Furrner Orperep that the Agricultural Marketing Admin- 
istration shall publish the facts and circumstances concerning the 
respondent’s violations of section 2 of the act, as authorized by section 
8 thereof. 

Iv Is Furrner Orperep that a copy hereof be served upon the re- 
spondent, by registered mail or in person, and that this order shall 
become effective ten days after such completed service. 

Done at Washington, D. C., this 18th day of April 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hint 

Assistant Secretary of Agriculture 
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(A. D. 163) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A. C. A 
Docket No. 4145. 

W. W. Bect and ELLtwoop McCvuaie, partners doing business as Bett anp Mc- 
Cualic, Complainants v. Grorce J. Matn, doing business as the SUNNYBURN 
Trapine Co., Respondent. Proceedings, Findings of Fact, Conclusions, and 
Order. 

The complainants, W. W. Bell and Ellwood McCuaig, partners 
deing business as Bell and McCuaig, of New Boston, Michigan, by 
formal complaint received in the Agricultural Marketing Service of 
the United States Department of Agriculture, on January 19, 1942, 
seek an award of reparation under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 
499a), against the respondent, George J. Main, doing business as the 
Sunnyburn Trading Co., 307-309 North Front Street, Philadelphia, 
Pennsylvania, for damages in the amount of $333.86, the balance due 
on 15 shipments of rhubarb by express, purchased by the respondent 
from the complainants for shipment in interstate commerce and 
later so shipped from New Boston, Michigan, to Philadelphia, 
Pennsylvania. 

The formal complaint and the report of investigation were mailed 
to the respondent on January 29, 1942, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). 

An answer was filed by the respondent denying that he purchased 
the rhubarb and alleging that it was handled on-consignment. It is 
averred that only the sum of $61.20 is due the complainants. 

The complaint sets forth that on January 22, 1941, the respondent 
wrote to the complainants and ordered the rhubarb at the following 
prices, delivered in five pound boxes at Philadelphia: 27 cents, 36 
cents, and 401% cents, for choice, fancy, and extra fancy, respectively ; 
that no commission was to be charged and shipments were to be made 
at least three times per week; that between February 10 and March 
5, 1941, 15 shipments were made at the total agreed price of $668.92, 
less express charges of $212.06; and that on July 3, 1941, the respondent 
remitted $50 and on December 1, 1941, $73, leaving a balance due of 
$333.86, no part of which has been paid. 

The respondent in his answer alleges that the contract for the rhu- 
barb for 1941 must be construed with the contract entered into between 
the parties for the year 1940; that the rhubarb did not conform to the 
grade and quality specified, as part of it arrived in a frozen and streaky 
condition showing age and deterioration ; and that there is now due the 
complainants only $61.20. 





A. D. 168 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 465 


The complainants filed an opening statement of facts, in support 
of the material allegations in the complaint and calling attention to the 
failure of the respondent to raise any question as to the quality of the 
rhubarb until a long time after it was accepted and checks remitted in 
payment for a portion thereof. A copy of the statement of facts was 
served on counsel for the respondent and no sworn statement or other 
evidence in reply thereto has been submitted on behalf of the 
respondent. 

The evidence discloses that the complainants were to ship the rhu- 
barb to the respondent at least three times per week, “so our supply 
runs evenly week after week.” Following this statement in the re- 
spondent’s letter the prices were stated as set out above and it was 
agreed there should be “no commission charge.” The contention of 
the respondent that a portion of the shipments was to be handled on 
a commission basis is untenable. It is not entirely clear when the 
respondent first contended that part of the rhubarb was to be handled 
as a consignment and that the quality was poor. However, it was a 
long time after the rhubarb was accepted and payment made on cer- 
tain shipments, in accordance with the terms of the contract. The 
contract between the parties in 1940 is not material to the issues in 


this proceeding. 
FINDINGS OF FACT 


1. The complainants, W. W. Bell and Ellwood McCuaig, are part- 
ners doing business as Bell and McCuaig, whose post office address is 
New Boston, Michigan. 

2. The respondent, George J. Main, is an individual doing busi- 
ness as the Sunnyburn Trading Co., whose post office address is 807-809 
North Front Street, Philadelphia, Pennsylvania, and during all of the 
times mentioned in the complaint was licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. On January 22, 1941, the respondent wrote to the complainants 
and offered to purchase rhubarb upon the following terms: 


Boxes containing five pounds 
Choice. 5 22<05 Boasubes eee eee 
Fancy cents 
xtra faney........ «...-..- 40%. cents 


delivered at Philadelphia, with no commission charge. 

4. The rhubarb was purchased by the respondent from the com- 
plainants for shipment in interstate commerce and later was so shipped 
from New Boston, Michigan, to Philadelphia, Pennsylvania, at least 
three times per week between February 10 and March 5, 1941. 

5. The complainants, in accordance with the terms of the contract, 
shipped 485 boxes of extra fancy, 1,035 boxes of fancy, and 370 boxes 
of choice rhubarb. 
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6. The respondent accepted all shipments without complaint, paid 
the express charges of $212.06, and remitted to the complainants $123, 
leaving a balance due of $333.86, no part of which has been paid. 

7. The cause of action accrued during the period of February 10 to 
March 5, 1941, and an informal complaint was filed on October 14, 
1941, which was within the nine months allowed under the act for the 
filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainants for 
the balance of the purchase price of the rhubarb bought from the com- 
plainants is a violation of the Perishable Agricultural Commodities 
Act, 1930, as amended. Reparation should, therefore, be awarded in 
favor of the complainants in the amount of $333.86, with interest there- 
on, and the facts and circumstances as herein set forth should be pub- 
lished by the Agricultural Marketing Administration, as authorized 
by section 8 of the act. 

ORDER 

Ir Is Orperep that the complainants, W. W. Bell and Elwood 
McCuaig, partners doing business as Bell and McCuaig, New Boston, 
Michigan, be, and they are hereby, awarded reparation against the 
respondent, George J. Main, doing business as the Sunnyburn Trading 
Co., 307-309 North Front Street, Philadelphia, Pennsylvania, in the 
sum of $333.86, with interest thereon at the rate of 5 percent per 
annum from March 5, 1941, until paid. 

Ir Is Furruer Orprrep that the respondent shall pay said sum, 
together with interest thereon, to the complainants, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orverep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Adminis- 
tration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Ir Is Furruer Orperep that a copy hereof shall be served upon 
the parties by registered mail or in person and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 3rd day of June 1942. Witness 
my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the act of April 4, 1940 (& Stat. 81; 7 F. R. 2656). 
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(A. D. 164) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Administration, Fruit and Vegetable Branch, P. A, C. A. 
Docket No. 4160. ; 


K. S. Kamapa, Complainant y. AssocrATEp DISTRIBUTORS CorP., Respondent. 
Proceedings, Findings of Fact, Conclusions, and Order 

The complainant, K. S. Kamada, Orange Cove, California, by 
formal complaint received in the Agricultural Marketing Adminis- 
tration of the United States Department of Agriculture on March 3, 
1942, seeks an award of reparation under the provisions of the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 1940 
ed. 499a), against the respondent, Associated Distributors Corp., 136 
Pacific Avenue, Salt Lake City, Utah, for damages in the amount of 
$196.40, the balance due on a truckload of grapes purchased by the 
respondent from the complainant for shipment in interstate com- 
merce and later so shipped from Orange Cove, California, to Salt 
Lake City, Utah. 

The formal complaint and the report of investigation were served 
on the attorney for the respondent on March 19, 1942, in accordance 
with the regulations (7 CFR 47.24; 6 F. R. 3508). Since no answer 
has been filed, this proceeding is disposed of under the act and the 
regulations without a hearing and the facts alleged in the complaint 
are deemed to have been admitted (7 CFR 47.25 (c) ; 6 F. R. 3508). 

On or about September 26, 1941, the respondent purchased from 
the complainant a truckload of grapes, the net weight being 14,550 
pounds, at $27 per ton, f. o. b. Orange Cove, California, plus $50 for 
boxes, or a total of $246.40. On October 2, 1941, the grapes were in- 
spected and accepted by a representative of the respondent, who loaded 
the grapes in a truck and hauled them to Salt Lake City, Utah, where 
they were delivered to the respondent. A draft, made payable to the 
complainant in the sum of $246.40 was dishonored, and later, the 
respondent paid $50 on account, leaving $196.40 due. 


FINDINGS OF FACT 


1. The complainant, K. 8. Kamada, is an individual whose post 
office address is Route 1, Box 110, Orange Cove, California. 

2. The respondent, Associated Distributors Corp., is a corporation 
whose post office address is 1386 Pacific Avenue, Salt Lake City, Utah, 
and, during all of the times mentioned in the complaint, was licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about September 26, 1941, the respondent purchased from 
the complainant 14,550 pounds of grapes at $27 per ton, plus $50 for 
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boxes, for shipment in interstate commerce, and later so shipped from 
the complainant’s ranch at Orange Cove, California, to Salt Lake 
City, Utah. 

4, The grapes were inspected and accepted by a representative of the 
respondent and a draft was drawn on the respondent for $246.40, which 
was dishonored. 

5. After the draft was dishonored the respondent paid $50 on ac- 
count, leaving a balance due of $196.40. 

6. The cause of action accrued on or about October 2, 1941, and the 
formal complaint was filed on March 3, 1942, which was within the 
nine months allowed under the act for the filing of a claim for repara- 
tion. 

CONCLUSIONS 


The failure of the respondent to account to the complainant for the 
balance of the purchase price of the truckload of grapes bought from 
the complainant is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended. Reparation should, therefore, be 
awarded in favor of the complainant for $196.40, with interest thereon, 
and the facts and circumstances, as herein set forth, should be pub- 
lished by the Agricultural Marketing Administration, as authorized 
by section 8 of the act. 

ORDER 


It Is Orpverep that the complainant, K. S. Kamada, Orange Cove, 
California, be, and he hereby is, awarded reparation against the re- 
spondent, Associated Distributors Corp., 186 Pacific Avenue, Salt Lake 
City, Utah, in the sum of $196.40, with interest thereon at the rate of 
5 per cent per annum from October 2, 1941, until paid. 

Ir Is Furrner Orperep that the respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
30 days from the date of this order. 

Ir Is Furtuer Orpverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration, as authorized by Section 8 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

Iv Is Forruer Orperep that a copy hereof shall be served upon the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation, this order shall become effective 10 days 
from and after such completed service. 

Done at Washington, D. C., this 10th day of June 1942. Witness my 
hand and the seal of the Department of Agriculture. 

[SEAL] (S) Tuomas J. Fiavin 

Assistant to the Secretary of Agriculture 


Acting pursuant to authority delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 7 F. R. 2656). 
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